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BENEFITS AND COSTS OF A PROTOCOL
What will be the relative benefits and costs of negotiating and implementing a
protocol on illicit trade?
There will be costs associated with the negotiation and implementation of a protocol
on illicit trade in tobacco products. These costs are, however, likely to be massively
outweighed in both the short and long term by gains to government revenue through
increased compliance with taxation laws. As set out in the FCA document ‘How big
was the illicit tobacco problem in 2006’,1 losses of revenue from illicit tobacco trade
could represent a global loss to government revenue of $US 40 to 50 billion annually.
The cost of negotiating a protocol will be minuscule compared to the likely savings to
government revenue, and, at the implementation stage, an effective protocol will
allow Parties to act to ensure that the tobacco industry bears the costs of securing the
distribution of its products.
The experience of the state of California is one example that demonstrates that
measures that combat illicit trade result in overall gains to government revenue. In
January 2004 the state of California introduced the Cigarette and Tobacco Products
Licensing Act, which required all entities engaged in the sale of tobacco products
within the state to be licensed. In addition, in January 2005, the state required the
attachment to tobacco products of tax stamps containing coded information that were
more difficult to counterfeit than the stamps previously used. The Californian Board
of Equalisation calculated that the two requirements resulted in an increase in tax
revenues between January 2004 and March 2006 of approximately US $75 million.2
The Board estimated that the cost of enforcing the licensing component of the laws in
the fiscal years 2003-2004 and 2004-2005 was approximately US $9 million, the
majority of which was spent on staff salaries and benefits.3
In addition to increased compliance with taxation laws, an effective protocol would
reduce problems relating to law and order in general. For example, the United States
General Accounting Office has reported that the proceeds of illicit trade in tobacco
products are used for other criminal purposes, including the funding of terrorist
groups.4 Thus, combating illicit trade would also restrict the financing of other illicit
conduct.
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MEASURES TO COMBAT ILLICIT TRADE
Is tracking and tracing an effective means of combating illicit trade?
The contribution a comprehensive international tracking and tracing system would
make to the successful elimination of illicit trade in tobacco products is recognised in
Article 15.2(b) of the FCTC, under which Parties agree to ‘consider, as appropriate,
developing a practical tracking and tracing regime that would further secure the
distribution system and assist in the investigation of illicit trade’. The expert group
established by the COP to prepare a template for a protocol on illicit trade concluded
that an international tracking and tracing system would be effective in combating
illicit trade in tobacco products.5 It identified three primary ways in which it would do
so. First, it would permit the identification of illicit goods through the scanning of
secure electronic codes placed on product packaging. Second, it would permit
authorities to track the movement of a good while it is in the distribution chain,
allowing them to identify the point at which a good should be in the distribution
chain. Third, it would permit authorities to trace the movement of a seized good so as
to identify the point at which the good left the legitimate distribution chain.
However, in combating illicit trade, one measure is rarely effective when
implemented in isolation. Tracing and tracking should be implemented in
combination with other measures such as licensing and a strict liability and
compensation system.

Are licensing requirements feasible in low- and middle-income countries?
Licensing of participants in different stages in the production and distribution of
tobacco products is, as recognised by the expert group established by the COP to
prepare a template for a protocol on illicit trade, a ‘key measure’ for securing the
tobacco products supply chain.6 In the negotiation of Article 15 of the FCTC, the
feasible scope of licensing requirements in developing countries that have large
numbers of street vendors was discussed. The outcome of that discussion was Article
15.7, which obliges parties to ‘endeavour to adopt and implement further measures
including licensing, where appropriate’. Similarly, the report of the expert group
acknowledges that licensing laws may be difficult to implement with respect to smallscale tobacco growers and in circumstances where there are a large number of street
vendors.7 In light of this acknowledgement, it should be expected that negotiations on
a protocol on illicit trade will address the question of how extensive any licensing
obligations should be with respect to groups that may be more difficult to license,
such as tobacco growers and street vendors.
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Are the measures recommended by the expert group restrictive of trade?
International trade theory weighs heavily in favour of the adoption of an international
system to eliminate illicit trade in tobacco products. In particular, a standardised
international system imposing consistent requirements upon tobacco products in
different jurisdictions is likely to be less burdensome to international trade than
approaches to the problem that differ by jurisdiction.8
Economic theories of international trade also support the implementation of measures
to combat smuggling in the case of goods with negative externalities such as tobacco
products. International trade in goods with negative externalities may result in losses
for an economy, and economic theory suggests that these losses should be internalised
in the cost of the good through taxation.9 Given that illicit trade undermines the
collection of taxation, economic theories of trade support the imposition of measures
to eliminate illicit trade in tobacco products.
In considering the relationship between trade agreements such as the WTO
Agreement10 and a protocol on illicit trade in tobacco products, it should be noted that
there are numerous multilateral treaties that oblige parties to implement measures that
are trade restrictive. For example, Article 10 of the Protocol against the Illicit
Manufacturing of and Trafficking in Firearms, Their Parts and Components and
Ammunition, supplementing the United Nations Convention against Transnational
Organised Crime11 imposes import and export licensing requirements that are contrary
to Article XI (quantitative restrictions) of the General Agreement on Tariffs and Trade
(GATT).12 Similarly, the Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES)13 imposes a number of restrictions upon trade in
endangered species that are contrary to Article XI of the GATT. The inclusion of
trade restrictive terms in these treaties is premised upon the assumption that
exceptions such as the health and environmental exceptions in Article XX of the
GATT extend protection to the measures.

Why shouldn’t illicit trade be addressed through voluntary agreements with the
tobacco industry?
Illicit trade should be addressed through laws and regulations rather than voluntary
agreements with the tobacco industry. The tobacco industry has a long history of
evading effective regulation through voluntary agreements. This reality is reflected in
Article 5.3 of the FCTC, under which Parties agree that ‘[i]n setting and
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implementing their public health policies with respect to tobacco control, [they] shall
act to protect these policies from commercial and other vested interests of the tobacco
industry in accordance with national law.’
The use of voluntary agreements is clearly a problematic means of regulating the
entire tobacco industry. Voluntary agreements with tobacco companies would
presumably differ in their terms depending upon the negotiating positions taken by
individual tobacco companies. Such inconsistent regulation would not only increase
the transaction costs associated with policing illicit trade but would also result in
differential treatment of different tobacco products. Voluntary agreements would also
be likely to reflect compromises between effective regulation and the interests of the
tobacco industry.
An important benefit of the adoption of strong legal obligations at the international
level is that, having committed to binding international standards, governments may
find it easier to oppose attempts by the tobacco industry lobby to undermine the
development and implementation of domestic tobacco control policy.

Do measures recommended by the expert group address counterfeit?
The measures recommended by the expert group address counterfeit tobacco products
in a number of ways. Laws requiring tobacco manufacturers to include covert
markings on packaging are one means of assisting authorities in the identification of
counterfeit tobacco products. Similarly, the implementation of a comprehensive
tracking and tracing system should permit authorities, at the time of seizure, to
distinguish between tobacco products that are legally manufactured and products that
are illegally manufactured. It would also be expected that aspects of a protocol
relating to the criminalisation of particular conduct, and to cooperation in
investigation and prosecution, would apply to counterfeit tobacco products.

Will the use of safe havens undermine a protocol?
It is possible that those involved in the illicit tobacco trade will use the territories of
non-Parties to a protocol as ‘safe havens’. While this problem is to some extent
unavoidable, an effective protocol would enable Parties to minimise the opportunities
to do so. Measures such as a tracking and tracing system that permit the identification
of the point at which products are diverted into illegitimate channels should assist law
enforcement authorities in the identification of safe havens. Evidence collected in
accordance with such investigations could then be used in diplomatic consultations.
The use of safe havens could also be limited by a strict liability and compensation
system whereby the producer of tobacco products is financially liable for all
applicable taxes and duties until its products reach the final destination and all due
taxes are properly paid.14 In accordance with this approach, tobacco manufacturers
would be responsible for tax losses where products are diverted from the legitimate
supply chain into or through safe havens.
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THE PROCESS OF DEVELOPING A PROTOCOL
What should be the mandate, objectives and duration of a negotiating body
established to develop the text of a protocol on illicit trade?
Article 23.5(f) of the FCTC enables the COP to ‘establish such subsidiary bodies as
are necessary to achieve the objective of the Convention’. Rule 25.2 of the Rules of
Procedure15 of the COP provides that the COP shall determine the mandate,
objectives, duration and budget of any such subsidiary body.
Article 33 states that the COP may adopt protocols to the FCTC, a protocol may be
proposed by any Party to the Convention, and that such proposals will be considered
by the COP. In practice, protocols to multilateral treaties are usually developed by a
negotiating body – often referred to as a ‘working group’ – established and given its
terms of reference by the COP. The negotiating body develops the text of a proposed
protocol, usually within a timeframe set by the COP, and then submits the text to the
COP for its consideration. A protocol may then be adopted by the COP and signed
and ratified by Parties to the treaty wishing to become Parties to the protocol.
The COP should establish a negotiating body that is mandated to develop a protocol
on illicit trade. The negotiating body should be required to develop a comprehensive
protocol that includes both domestic and international measures. Its mandate should
be sufficiently flexible to ensure that it is able to perform its work in a results-oriented
way, without needing to request changes to its mandate to accommodate any new
ideas falling within its objectives that may arise as it performs its work. The
negotiating body should report to the third session of the COP on the progress of its
work and should endeavour to complete its work as early as possible in 2010, with a
view to the COP adopting a protocol during 2010.

How should the Rules of Procedure apply to the negotiating body?
Rule 25.3 of the Rules of Procedure of the COP states that, except as provided in
Rules 26-28, the Rules shall apply mutatis mutandis ‘to the proceedings of any
subsidiary bodies, subject to any modifications decided by the Conference of the
Parties.’
While it would be expected that the Rules of Procedure of the COP would apply to the
proceedings of a negotiating body established to develop a protocol to the FCTC, it
would be appropriate for the COP to vary Rule 27 of the Rules insofar as it applies to
the proceedings of the negotiating body. Under Rule 27.1, the COP is to ‘decide the
dates and venue of the sessions’ of subsidiary bodies. The application of this Rule
could unnecessarily inhibit the ability of the negotiating body to perform its work in
the most efficient and effective way.
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A negotiating body tasked to develop the text of a protocol will need to meet more
frequently than the COP in order to carry out its mandate in the timeframe established
for its work. For example: the working group which developed the text of the Kyoto
Protocol to the United Nations Framework Convention on Climate Change met 6
times over a 2½ year period during which 2 sessions of the COP were held; and the
working group which developed the text of the Cartagena Protocol on Biosafety to the
Convention on Biological Diversity met 8 times over a 3½ year period during which 3
sessions of the COP were held.
If the negotiating body, during the course of its work, were to decide that it needed to
meet at a time or times not foreshadowed at a session of the COP, and if there were
funding available for such a meeting or meetings, the negotiating body should be able
to convene such a meeting or meetings without having to wait for another session of
the COP to authorise such a meeting or meetings. Any safeguards that may be
required by the COP in relation to such decisions of the negotiating body would be
ensured by the negotiating body being open to all Parties to the FCTC, and could be
further strengthened by requiring consultation between the negotiating body and the
Bureau to the COP and ensuring that any relevant decision of the COP would prevail
over a decision of the negotiating body.
In its decision establishing a negotiating body, the COP should include the following
paragraph:
‘Notwithstanding Rule 27.1 of the Rules of Procedure of the Conference of the Parties
to the WHO Framework Convention on Tobacco Control, the [negotiating body /
working group] established by this decision shall be permitted to decide the dates and
venue of its sessions in consultation with the Bureau, except to the extent that any
such decision is inconsistent with a decision of the Conference of the Parties with
respect to the sessions of the [negotiating body / working group].’
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