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 is the Negotiating text for a protocol to eliminate illicit trade in tobacco 
products (Document FCTC/COP/INB-IT/3/5), except for Articles 5, 6, 7, 10 and 11, which are the proposals submitted by Drafting Group 1 (Document 

FCTC/COP/INB-IT/4/3), and Articles 12, 13, 14, 30, 31, and 32, which are the proposals submitted by Drafting Group 2 (Document FCTC/COP/INB-IT/4/4).
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Preamble 
 

The Parties to this Protocol, 
 
Considering that on 21 May 2003, the Fifty-sixth World 
Health Assembly adopted by consensus the WHO 
Framework Convention on Tobacco Control, which came 
into force on 27 February 2005; 
 
Recognizing that the WHO Framework Convention on 

ratified treaties and a fundamental tool for attaining the 
objectives of the World Health Organization; 
 
Noting that at the first session of the Conference of the 
Parties to the WHO Framework Convention on Tobacco 
Control, which was held in Geneva on 6 17 February 2006, 

the WHO Framework Convention on To  
were adopted by consensus; 
 
Determined to protect and assure the enjoyment of the 
highest attainable standard of health as a fundamental right 
of every human being without distinction of race, religion, 
political belief, economic or social condition; 
 
Determined also to give priority and security to their right 
to protect public health; 
 
Deeply concerned that the magnitude and pervasiveness of 
illicit trade in tobacco products is contributing to the spread 
of the tobacco epidemic, which is a global problem with 
serious consequences for public health that calls for 

FCA considers that the draft Preamble provides a strong 
introduction to the protocol, emphasizing the serious 
impacts of illicit trade in tobacco products on public 
health. FCA recommends the following amendments to 
clarify and strengthen the draft Preamble (please note 
that paragraph numbers have been inserted into the 
recommended text for ease of reference only): 
 

 in d

reflect the different means by which Parties to the 
Convention have become Parties, including 
ratification, acceptance, approval, formal 
confirmation and accession; 

 

 draft paragraph three, regarding the adoption of the 
Rules of Procedure of the Conference of the Parties, 
should be deleted. FCA does not consider that the 
adoption of the Rules of Procedure is of sufficient 
relevance to the background and context to the 
adoption of this protocol to be referenced in the 
Preamble; 

 

 draft paragraph eight should recognize the !"#$%&$'
$(($)*&'+('*,$'-.)%$!&$'-.'!))$&&-/-0-*1'!."'
!((+%"!/-0-*1'+('-00-)-*01'*%!"$"'*+/!))+'2%+"3)*&'+.'
*,$',$!0*,'!."'4$005/$-.6'+('!00'2$+20$7'.+*'83&*!
1+3.6'2$+20$7'*,$'2++%'!."'+*,$%'#30.$%!/0$'6%+32&9  

 

 in draft paragraph 11, minor amendments should be 
made for clarity; 

 

 in draft paragraph 12 -
(generally understood to refer to an area covering 
the territories of two or more states within which 
tariffs, quotas and preferences do not apply, or are 

Preamble 
!
"#$!%&'()$*!(+!(#)*!%'+(+,+-.!'
!
:;!/+0*)1$')02!*,!*'+.'<:'=!1'<>>?7'*,$'@-(*15&-A*,'B+%0"'
C$!0*,' D&&$E/01' !"+2*$"' /1' )+.&$.&3&' *,$' BCF'
@%!E$4+%G'H+.#$.*-+.' +.' I+/!))+'H+.*%+07'4,-),' )!E$'
-.*+'(+%)$'+.'<J'@$/%3!%1'<>>K9' '
!
<;! 3$,+20)4)02! *,!*' *,$'BCF'@%!E$4+%G'H+.#$.*-+.' +.'

$56'&,$1' %!*-(-$"' *%$!*-$&' !."' !' (3."!E$.*!0' *++0' (+%'
!**!-.-.6'*,$'+/8$)*-#$&'+('*,$'B+%0"'C$!0*,'F%6!.-L!*-+.9' '
!
?;!7+()02! *,!*'!*'*,$'(-%&*'&$&&-+.'+('*,$'H+.($%$.)$'+('*,$'
M!%*-$&' *+' *,$' BCF' @%!E$4+%G' H+.#$.*-+.' +.' I+/!))+'
H+.*%+07'4,-),'4!&',$0"'-.'N$.$#!'+.'O :J'@$/%3!%1'<>>O7'

'*,$'M!%*-$&'*+'

4$%$'!"+2*$"'/1')+.&$.&3&9''
!
P;'8$($'5)0$1! *+' 2%+*$)*'!."' !&&3%$' *,$'$.8+1E$.*' +(' *,$'
,-6,$&*'!**!-.!/0$'&*!."!%"'+(',$!0*,'!&'!'(3."!E$.*!0'%-6,*'
+('$#$%1',3E!.'/$-.6'4-*,+3*'"-&*-.)*-+.'+(' %!)$7'%$0-6-+.7'
2+0-*-)!0'/$0-$(7'$)+.+E-)'+%'&+)-!0')+."-*-+.9' '
!
K;'8$($'5)0$1! &-*+! *+' 6-#$' 2%-+%-*1' !."' &$)3%-*1' *+' *,$-%'
%-6,*'*+'2%+*$)*'23/0-)',$!0*,9' '
 
O;'8$$9-:!,+0,$'0$1! *,!*'*,$'E!6.-*3"$'!."'2$%#!&-#$.$&&'
+(' -00-)-*' *%!"$' -.' *+/!))+' 2%+"3)*&' -&' )+.*%-/3*-.6' *+' *,$'
&2%$!"'+('*,$'*+/!))+'$2-"$E-)7'4,-),'-&'!'60+/!0'2%+/0$E'
4-*,' &$%-+3&' )+.&$Q3$.)$&' (+%' 23/0-)' ,$!0*,' *,!*' )!00&' (+%'
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effective, appropriate and comprehensive domestic and 
international responses; 
 
Recognizing further that illicit trade in tobacco products 
undermines price and tax measures designed to strengthen 
tobacco control and thereby increases the accessibility and 
affordability of tobacco products; 
 
Concerned by the adverse effects that the increase in 
accessibility and affordability of illicitly traded tobacco 
products has on the health and well-being of young people, 
the poor and other vulnerable groups; 
 
Seriously concerned about the disproportionate economic 
and social implications of illicit trade in tobacco products 
on developing countries and countries with economies in 
transition; 
 
Aware of the need to develop scientific, technical and 
institutional capacity to plan and implement appropriate 
national, regional and international measures to eliminate 
all forms of illicit trade in tobacco products; 
 
Acknowledging that access to resources and relevant 
technologies is of great importance for enhancing the 
ability of the Parties, particularly in developing countries 
and countries with economies in transition, to eliminate all 
forms of illicit trade in tobacco products; 
 
Acknowledging also that, although free-trade areas are 
established to facilitate legal trade, they have been used to 
facilitate the globalization of the illicit trade in tobacco 
products, both in relation to the illicit transit of smuggled 

significantly limited, by agreement between those 
states)  

 as used in draft Article 11 (Free zones), and 
defined as  recommended below in relation to draft 

a part of the territory of 
a Party where any goods introduced are generally 
regarded, in so far as import duties and taxes are 
concerned, as being outside the Customs territory ); 

 

 before draft para '
.$$"'*+'/$'!0$%*'*+'!.1'$((+%*&'/1'*,$'*+/!))+'
-."3&*%1'*+'3."$%E-.$'+%'&3/#$%*'&*%!*$6-$&'*+'
)+E/!*'-00-)-*'*%!"$'-.'*+/!))+'2%+"3)*&'!."'*,$'.$$"'
*+'/$'-.(+%E$"'+('!)*-#-*-$&'+('*,$'*+/!))+'-."3&*%1'
*,!*',!#$'!'.$6!*-#$'-E2!)*'+.'&*%!*$6-$&'*+')+E/!*'

%$&2$)*'+('!00'*+/!))+')+.*%+0'$((+%*&7'-.'2!%!6%!2,'
:R'+('*,$'M%$!E/0$'*+'*,$'H+.#$.*-+.7'@HD'
%$)+EE$."&'*,$'-.)03&-+.'+('!.'!""-*-+.!0'
2!%!6%!2,' +.*%-/3*-+.'+('
.+.6+#$%.E$.*!0'+%6!.-L!*-+.&'!."'+*,$%'E$E/$%&'
+(')-#-0'&+)-$*1'.+*'!((-0-!*$"'4-*,'*,$'*+/!))+'
-."3&*%1'*+'$((+%*&'.!*-+.!001'!."'-.*$%.!*-+.!001'*+'
2%$#$.*'!."')+E/!*'-00-)-*'*%!"$'-.'*+/!))+'2%+"3)*&'
!."'*,$'#-*!0'-E2+%*!.)$'+('*,$-%'2!%*-)-2!*-+.'-.'
.!*-+.!0'!."'-.*$%.!*-+.!0'$((+%*&'*+'$0-E-.!*$'!00'

%$)+6.-L$"7'-.'%$&2$)*'
+('!00'*+/!))+')+.*%+0'$((+%*&7'-.'2!%!6%!2,':J'+('*,$'
M%$!E/0$'*+'*,$'H+.#$.*-+.9'!." 

 

 as proposed at INB-3 and noted in the Negotiating 
text under draft Article 2 (Relationship between the 
Protocol and other agreements and legal 
instruments), draft paragraph 19 should be replaced 

$(($)*-#$7' !22%+2%-!*$' !."' )+E2%$,$.&-#$' "+E$&*-)' !."'
-.*$%.!*-+.!0'%$&2+.&$&9''
!
J;'3$,+20)4)02!;<'(#$'! *,!*'-00-)-*'*%!"$'-.'*+/!))+'2%+"3)*&'
3."$%E-.$&'2%-)$'!."'*!A'E$!&3%$&'"$&-6.$"'*+'&*%$.6*,$.'
*+/!))+')+.*%+0'!."'*,$%$/1'-.)%$!&$&'*,$'!))$&&-/-0-*1'!."'
!((+%"!/-0-*1'+('*+/!))+'2%+"3)*&9''
!
R;' /+0,$'0$1! /1' *,$' !"#$%&$' $(($)*&' *,!*' *,$' -.)%$!&$' -.'
!))$&&-/-0-*1' !."' !((+%"!/-0-*1' +(' -00-)-*01' *%!"$"' *+/!))+'
2%+"3)*&' ,!&' +.' *,$' ,$!0*,' !."' 4$005/$-.6' +(' (#$)'!
9+9<-&()+0*.! &01! 9&'(),<-&'-:! +0! 1+3.6' 2$+20$7' *,$' 2++%'
!."'+*,$%'#30.$%!/0$'6%+32&9''
!
S;' =$')+<*-:! ,+0,$'0$1! !/+3*' *,$' "-&2%+2+%*-+.!*$'
$)+.+E-)'!."'&+)-!0' -E20-)!*-+.&'+(' -00-)-*'*%!"$'-.'*+/!))+'
2%+"3)*&' +.' "$#$0+2-.6' )+3.*%-$&' !."' )+3.*%-$&' 4-*,'
$)+.+E-$&'-.'*%!.&-*-+.9' '
!
:>;'>?&'$!+('*,$'.$$"'*+' "$#$0+2'&)-$.*-(-)7'*$),.-)!0'!."'
-.&*-*3*-+.!0' )!2!)-*1' *+' 20!.' !."' -E20$E$.*' !22%+2%-!*$'
.!*-+.!07' %$6-+.!0' !."' -.*$%.!*-+.!0' E$!&3%$&' *+' $0-E-.!*$'
!00'(+%E&'+('-00-)-*'*%!"$'-.'*+/!))+'2%+"3)*&9''
!
::;' >,@0+?-$12)02! *,!*' !))$&&' *+' %$&+3%)$&' !."' %$0$#!.*'
*$),.+0+6-$&' -&' +(' 6%$!*' -E2+%*!.)$' (+%' $.,!.)-.6' *,$'
!/-0-*1'+('*,$'M!%*-$&7'2!%*-)30!%01' -.'"$#$0+2-.6')+3.*%:-$&'
%&'()$*!!."')+3.*%-$&'%&'()$*!4-*,'$)+.+E-$&'-.'*%!.&-*-+.7'
*+'$0-E-.!*$'!00'(+%E&'+('-00-)-*'*%!"$'-.'*+/!))+'2%+"3)*&9''
!
:<;' >,@0+?-$12)02! &-*+! *,!*7' !0*,+36,' (%$$5*%!"$' 4+0$*'
!%$!&'!%$'$&*!/0-&,$"'*+'(!)-0-*!*$'0$6!0'*%!"$7'*,$1',!#$'/$$.'
3&$"' *+' (!)-0-*!*$' *,$' 60+/!0-L!*-+.' +(' *,$' -00-)-*' *%!"$' -.'
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products and in the manufacture of illicit tobacco products; 
 
Recognizing also that illicit trade in tobacco products 
undermines and adversely affects the economies of the 
Parties and threatens their stability, security and 
sovereignty; 
 
Also aware that illicit trade in tobacco products generates 
huge financial profits that are used to fund transnational 
criminal activity, which penetrates, contaminates and 
corrupts government objectives and legitimate commercial 
and financial businesses at all levels; 
 
Emphasizing the need to be alert to any efforts by the 
tobacco industry to undermine or subvert strategies to 
combat illicit trade in tobacco products and the need to be 
informed of activities of the tobacco industry that have a 
negative impact on strategies to combat illicit trade in 
tobacco products; 
 
Mindful of Article 6.2 of the WHO Framework Convention 
on Tobacco Control, which encourages Parties to prohibit 
or restrict, as appropriate, sales to and/or importation by 
international travelers of tax- and duty-free tobacco 
products, which are often diverted into illicit trade; 
 
Recognizing in addition that tobacco and tobacco products 
in transit find a channel for illicit trade; 
 
Tak ing into account that effective action to prevent and 
combat illicit trade in tobacco products requires a 
comprehensive international approach to, and close 
cooperation on, all aspects of illicit trade, including, as 

with stronger text emphasizing the importance of 
the United Nations Convention against 
Transnational Organized Crime (UNTOC) and the 
United Nations Convention against Corruption 
(UNCAC) and the obligations of Parties to those 
Conventions to apply their provisions to illicit trade 
in tobacco products, and an additional paragraph 
should be added to encourage Parties to the protocol 
that have not yet become Parties to these 
agreements to consider doing so. 

 

 
 

*+/!))+' 2%+"3)*&7' /+*,' -.' %$0!*-+.' *+' *,$' -00-)-*' *%!.&-*' +('
&E3660$"'2%+"3)*&'!."'-.'*,$'E!.3(!)*3%$'+('-00-)-*'*+/!))+'
2%+"3)*&9''
!
:?;'3$,+20)4)02!&-*+! *,!*' -00-)-*' *%!"$' -.' *+/!))+' 2%+"3)*&'
3."$%E-.$&' !."' !"#$%&$01' !(($)*&' *,$' $)+.+E-$&' +(' *,$'
M!%*-$&' !."' *,%$!*$.&' *,$-%' &*!/-0-*17' &$)3%-*1' !."'
&+#$%$-6.*19''
!
:P;' >-*+! &?&'$! *,!*' -00-)-*' *%!"$' -.' *+/!))+' 2%+"3)*&'
6$.$%!*$&' ,36$' (-.!.)-!0' 2%+(-*&' *,!*' !%$' 3&$"' *+' (3."'
*%!.&.!*-+.!0' )%-E-.!0' !)*-#-*17' 4,-),' 2$.$*%!*$&7'
)+.*!E-.!*$&' !."' )+%%32*&' 6+#$%.E$.*' +/8$)*-#$&' !."'
0$6-*-E!*$')+EE$%)-!0'!."'(-.!.)-!0'/3&-.$&&$&'!*'!00'0$#$0&9''
!
A59#&*)4)02! (#$! *9$,)&-! ,+0(')6<()+0! +;!0+02+B$'05$0(&-!
+'2&0)4&()+0*! &01! +(#$'! 5$56$'*! +;! ,)B)-! *+,)$(:! 0+(!
&;;)-)&($1!?)(#!(#$!(+6&,,+!)01<*(':!(+!$;;+'(*!0&()+0&--:!&01!
)0($'0&()+0&--:! (+! 9'$B$0(! &01! ,+56&(! )--),)(! ('&1$! )0!
(+6&,,+! 9'+1<,(*! &01! (#$! B)(&-! )59+'(&0,$! +;! (#$)'!
9&'(),)9&()+0! )0! 0&()+0&-! &01! )0($'0&()+0&-! $;;+'(*! (+!
$-)5)0&($!&--!;+'5*!+;!)--),)(!('&1$C!
 
:K;'A59#&*)4)02!&-*+!*,$'.$$"'*+'/$'!0$%*'*+'!.1'$((+%*&'/1'
*,$' *+/!))+' -."3&*%1' *+' 3."$%E-.$' +%' &3/#$%*' &*%!*$6-$&' *+'
)+E/!*'-00-)-*'*%!"$'-.'*+/!))+'2%+"3)*&'!."'*,$'.$$"'*+'/$'
-.(+%E$"' +(' !)*-#-*-$&' +(' *,$' *+/!))+' -."3&*%1' *,!*' ,!#$' !'
.$6!*-#$' -E2!)*' +.' &*%!*$6-$&' *+' )+E/!*' -00-)-*' *%!"$' -.'
*+/!))+'2%+"3)*&9''
!
:O;' D)01;<-! +(' D%*-)0$' O;<' +(' *,$' BCF' @%!E$4+%G'
H+.#$.*-+.' +.'I+/!))+'H+.*%+07'4,-),'$.)+3%!6$&'M!%*-$&'
*+' 2%+,-/-*' +%' %$&*%-)*7' !&' !22%+2%-!*$7' &!0$&' *+' !."T+%'
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appropriate, illicit trade in tobacco and in manufacturing 
equipment used in the manufacture of tobacco products; 
 
Recognizing still further the importance of other 
international agreements, such as the United Nations 
Convention against Transnational Organized Crime and the 
United Nations Convention against Corruption; 
 
Intending to build strong links between the Convention 
Secretariat of the WHO Framework Convention on 
Tobacco Control and the United Nations Office on Drugs 
and Crime and other bodies, as appropriate; 
 
Recalling Article 15 of the WHO Framework Convention 
on Tobacco Control, in which Parties recognize, inter alia, 
that the elimination of all forms of illicit trade in tobacco 
products, including smuggling, illicit manufacture and 
counterfeiting, is an essential component of tobacco 
control; and 
 
Convinced that supplementing the WHO Framework 
Convention on Tobacco Control by a comprehensive 
protocol will be a powerful, effective means to counter 
illicit trade in tobacco products and its grave consequences; 
 
Hereby agree as follows: 
 

-E2+%*!*-+.'/1' -.*$%.!*-+.!0'*%!#$00$%&'+('*!A5!."'"3*15(%$$'
*+/!))+'2%+"3)*&7'4,-),'!%$'+(*$.'"-#$%*$"'-.*+'-00-)-*'*%!"$9''
!
:J;' 3$,+20)4)02! )0! &11)()+0! *,!*' *+/!))+' !."' *+/!))+'
2%+"3)*&'-.'*%!.&-*'(-."'!'),!..$0'(+%'-00-)-*'*%!"$9''
!
:R;'"&@)02!)0(+!&,,+<0(!*,!*'$(($)*-#$'!)*-+.'*+'2%$#$.*'!."'
)+E/!*' -00-)-*' *%!"$' -.' *+/!))+' 2%+"3)*&' %$Q3-%$&' !'
)+E2%$,$.&-#$' -.*$%.!*-+.!0' !22%+!),' *+7' !."' )0+&$'
)++2$%!*-+.' +.7' !00' !&2$)*&' +(' -00-)-*' *%!"$7' -.)03"-.67' !&'
!22%+2%-!*$7' -00-)-*' *%!"$' -.' *+/!))+' !."' -.' E!.3(!)*3%-.6'
$Q3-2E$.*'3&$"'-.'*,$'E!.3(!)*3%$'+('*+/!))+'2%+"3)*&9''
!
:S;' 3$,+20)4)02! *()--! ;<'(#$'! *,$' -E2+%*!.)$' +(' +*,$%'
-.*$%.!*-+.!0' !6%$$E$.*&7' &3),' !&' *,$' U.-*$"' V!*-+.&'
H+.#$.*-+.'!6!-.&*'I%!.&.!*-+.!0'F%6!.-L$"'H%-E$'!."'*,$'
U.-*$"'V!*-+.&'H+.#$.*-+.'!6!-.&*'H+%%32*-+.9''
 
Recalling and emphasizing the importance of other 
interna tional agreements such as the United Na tions 
Convention against Transna tional Organized Crime and 
the United Na tions Convention against Corruption, and the 
obliga tions tha t Parties to these Conventions have to apply 
the re levant provisions of these Conventions to the illic it 
trade in tobacco; 
 
Encouraging those Parties to this Protocol tha t have not 
yet become Parties to these other interna tional agreements 
to consider doing so; 
!
<>;'E0($01)02!*+'/3-0"'&*%+.6'0-.G&'/$*4$$.'*,$'H+.#$.*-+.'
W$)%$*!%-!*' +(' *,$' BCF' @%!E$4+%G' H+.#$.*-+.' +.'
I+/!))+'H+.*%+0' !."' *,$'U.-*$"'V!*-+.&'F((-)$' +.'X%36&'
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!."'H%-E$'!."'+*,$%'/+"-$&7'!&'!22%+2%-!*$9''
 
<:;' 3$,&--)02! D%*-)0$' :K' +(' *,$' BCF' @%!E$4+%G'
H+.#$.*-+.' +.' I+/!))+' H+.*%+07' -.' 4,-),' M!%*-$&'
%$)+6.-L$7' -.*$%' !0-!7' *,!*' *,$' $0-E-.!*-+.' +(' !00' (+%E&' +('
-00-)-*'*%!"$'-.'*+/!))+'2%+"3)*&7'-.)03"-.6'&E3660-.67'-00-)-*'
E!.3(!)*3%$'!."')+3.*$%($-*-.67' -&'!.'$&&$.*-!0')+E2+.$.*'
+('*+/!))+')+.*%+09'!."''
!
<<;' /+0B)0,$1! *,!*' &3220$E$.*-.6' *,$' BCF' @%!E$4+%G'
H+.#$.*-+.' +.' I+/!))+' H+.*%+0' /1' !' )+E2%$,$.&-#$'
2%+*+)+0' 4-00' /$' !' 2+4$%(307' $(($)*-#$' E$!.&' *+' )+3.*$%'
-00-)-*'*%!"$'-.'*+/!))+'2%+"3)*&'!."'-*&'6%!#$')+.&$Q3$.)$&9''
'
C$%$/1'!6%$$'!&'(+00+4&Y'
 

PAR T I: IN TR OD UC TI ON 
 

Artic le 1 

Use of terms 
 

ing for five or more unit packs of 
tobacco products. 
 

is intended to be burnt or heated under ordinary conditions 
-

your- because of its appearance, type, 
packaging or labelling is suitable for use by and likely to be 
offered to or purchased by consumers as tobacco for 
making cigarettes. 
 

FCA considers that amendments are required to clarify 
and strengthen draft Article 1, which will define the 
scope of many of the key provisions of the protocol.  
 
FCA strongly recommends that definitions be 
included to clarify the scope of key activities proposed to 
be covered by the provisions of Part III of the protocol 
(Supply chain control)

 
,  , and to 

clarify the items to be regulated under the protocol. In 

Convention, definitions of the following should be 
included:  

 

 be understood to mean leaf 
tobacco as raw material, and should include all parts 

PAR T I: IN TR OD UC TI ON  
 

Artic le 1  
Use of terms  

 

between two or more parties to a commerc ia l transaction. 
 

tobacco products.  
 

is intended to be burnt or heated under ordinary conditions 
of use; the term i -
your-
packaging or labelling is suitable for use by and likely to be 
offered to or purchased by consumers as tobacco for 
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Parties established by Article 23 of the WHO Framework 
Convention on Tobacco Control. 
 

property by a competent authority and includes forfeiture, 
where applicable. 
 

consignments to pass out of, through or onto the territory of 
one or more States with the knowledge and under the 
supervision of their competent authorities, with a view to 
investigating an offence and identifying those involved in 
commission of the offence. 
 

WHO Framework Convention on Tobacco Control. 
 

-of-
the-art investigation before the commencement of, or 
during the course of, a business relationship for the purpose 
of ascertaining whether a business partner or prospective 
business partner is complying with or can reasonably be 
expected to comply with his or her legal obligations under 
this Protocol. 
 

rohibited 
by law and which relates to production, shipment, receipt, 
possession, distribution, sale or purchase, including any 
practice or conduct intended to facilitate such activity.  
 

following submission of the requisite application or other 
documentation to the competent authority.  

and subsets of leaf tobacco, including reconstituted 
leaf tobacco. FCA notes that the working group on 
the scope of the protocol which met during INB-2 

leaf tobacco as raw material including all subsets of 
the leaf (for example, tobacco stems and/or refuse) 
up until the point the leaf becomes a tobacco 
product through manufacturing, and specifically 

 
FCA considers that it is important that the definition 
clearly state that reconstituted tobacco leaf is 
included within this understanding; 

 

 manufacturing equipment used in the manufacture 
, which should be understood to 

mean equipment designed for primary processing, 
manufacturing and packing of tobacco products, 
including but not limited to cigarette-making 
machines, cigarette-packing machines, cigarette 
filter-making machines and cigarette filter-
combining machines, and including all constituent 
parts and spare parts designed for such equipment. 
FCA notes that the working group on the scope of 
the protocol which met at INB-2 stated that 

not limited to cigarette-making machines, whether 
or not equipped with an auxiliary packaging device 

identification of tobacco manufacturing equipment 

Harmonized System under a specific code (84.78); 
and 

 

making cigarettes.  
 
2. Cigarette paper means paper designed to wrap 
tobacco in c igarettes. 
 
3. 
than for the purpose of personal use or consumption. 
 
3. 4. 
the Parties established by Article 23 of the WHO 
Framework Convention on Tobacco Control.  
 
4. 5. 
property by a competent authority and includes forfeiture, 
where applicable.  
 
6.  a shipment of goods f rom one 
consignor to one consignee , and inc ludes a shipment of 
multiple packages. 
 
5. 7. 
consignments to pass out of, through or onto the territory of 
one or more States with the knowledge and under the 
supervision of their competent authorities, with a view to 
investigating an offence and identifying those involved in 
commission of the offence.  
 
8. 
otherwise , the WHO Framework Convention on Tobacco 
Control. 
 
6. 9.  
WHO Framework Convention on Tobacco Control.  
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 8 

 

cigarettes. 
 

Party to this Protocol. 
 

or obtained, directly or indirectly, through the commission 
of a criminal offence under this Protocol.  
 

conversion, disposition or movement of property or 
temporary assumption of custody or control of property by 
a competent authority.  
 

punishable by maximum deprivation of liberty for at least 
four years or a more serious penalty.  
 

not correspond or conform to ordinary commercial 
practices. 
 

made of the leaf tobacco as raw material, which are 
manufactured to be used for smoking, sucking, chewing or 
snuffing. 
 

-creation by competent 
authorities or any other person acting on their behalf of the 
route or movement taken by tobacco, tobacco products or 
manufacturing equipment used in the manufacture of 

 cigarette paper od to 
mean paper designed to wrap tobacco in cigarettes, 
and , which should be understood to 
mean cellulose acetate fibers prepared for use in 
cigarette filters. FCA notes that the working group 
on the scope of the protocol at INB-2 agreed in 
p

that would be listed in an annex to the Protocol. 
These criteria should include factors such as 
uniqueness to tobacco production, the ability to 
identify the input, and the availability of an 
effective control mechanism (this annex would be 

-3 did not 
and the accompanying 

used only for the manufacture of to
The issue of whether or not key inputs should be 
included was not settled in discussions at INB-3 or 
the Drafting Groups. FCA considers that cigarette 
paper and filter tow, which are used almost 
exclusively for the manufacture of tobacco 
products, should be included in provisions dealing 
with manufacturing equipment used in the 
manufacture of tobacco products, as recommended 
below. Regulation of these key inputs into the 
tobacco product manufacturing process is critical to 
the elimination of illicit manufacturing.  

 

 
7. 10.  
state-of-the-art investigation before the commencement of, 
or during the course of, a business relationship for the 
purpose of ascertaining whether a legal or na tural person 
business partner or prospective business partner is 
complying with or can reasonably be expected to comply 
with his or her legal obligations under this Protocol all 
applicable laws and regula tions re la ting to the e limina tion 
of illic it trade in tobacco, tobacco products, c igarette 
paper, f ilter tow and manufacturing equipment used in the 
manufacture of tobacco products. 
 

ce llulose aceta te f ibers prepared 
for use in c igarette f ilters.      
 
12. Free a part of the territory of a 
Party where any goods introduced are generally regarded, 
in so far as import duties and taxes are concerned, as be ing 
outside the Customs territory. 
 
8. 13. ice or conduct 
prohibited by law and which relates to production, 
shipment, receipt, possession, distribution, sale or purchase, 
including any practice or conduct intended to facilitate such 
activity.  
 
14  mixing together . 
 
9. 15. 
authority following submission of the requisite application 
or other documentation to the competent authority, and 
inc ludes a permit, registra tion, or any equivalent form of 
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tobacco products through their respective supply chains of 
manufacture, sale, distribution, storage, shipment, import or 
export, or any part thereof. 
 

authorities or any other person acting on their behalf of the 
route or movement taken by tobacco, tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products through their respective supply chains of 
manufacture, sale, distribution, storage, shipment, import or 
export, or any part thereof. 
 

FCA also recommends the following amendments to 
draft Article 1: 

 

 
be deleted, and the broader term recommended by 
the Office of the Legal Counsel  
including cartons and master cases, and any outside 

 should be used, as 
detailed below in relation to draft Article 7 
(Tracking and tracing); 

 

  should be deleted, as 
 

proposed obligations in draft Article 7 should apply 
in respect of all packaged tobacco products, not 
only cigarettes, as detailed below; 

 

 
included, in addition to the definition of the term 

 
 

  
- before the commencement of, or 

should be deleted, as the detail of the due 
diligence requirements, including when they 
should apply, should be set out in Article 6; 

- 

to cover all persons falling under the due 
diligence requirements, as set out in Article 6; 

approval.  
 

 used in the manufacture of 
 equipment designed for primary 

processing, manufacturing and pack ing of tobacco 
products, inc luding but not limited to c igarette-mak ing 
machines, c igarette-pack ing machines, c igarette f ilter-
mak ing machines and c igarette f ilter-combining machines, 
and inc ludes a ll constituent parts and spare parts designed 
for such equipment. 
 

cigarettes.  
 
17
Parties established by Artic le 35 of this Protocol. 
 
11. 18. 
otherwise, a Party to this Protocol.  
 
19
tobacco in prepara tion for use in manufacture of tobacco 
products. 
 
12. 20. 
from or obtained, directly or indirectly, through the 
commission of a criminal offence under this Protocol.  
 
21
an organiza tion tha t is composed of several sovere ign 
sta tes, and to which its Member Sta tes have transferred 
competence over a range of ma tters, inc luding the 
authority to make dec isions binding on its Member Sta tes 
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and 
- his or her legal obligations under this 

applicable laws and regulations relating to the 
elimination of illicit trade in tobacco, tobacco 
products, cigarette paper, filter tow and 
manufacturing equipment used in the 

participating in the trade in tobacco products 
wi

relating to the elimination of illicit trade adopted 
and implemented domestically by Parties to the 
protocol; 

 

 as recommended by Drafting Group 1, a definition 
  to clarify 

the scope of application of draft Article 11 (Free 
zones), based on the definition in the World 

Convention; 
 

 to avoid confusion between the definition of 
nd the terms of draft Article 5 (Licence or 

equivalent approval system), the definition of 

 
 

 
should be included, in addition to the definition of 

 
 

 !&'"%!(*'D%*-)0$'PO'!00+4&'(+%'(+%E!0')+.(-%E!*-+.'+%'
!))$&&-+.'*+'*,$'2%+*+)+0'/1'%$6-+.!0'$)+.+E-)'
-.*$6%!*-+.'+%6!.-L!*-+.&7'a definition of the term 

in respect of those ma tters.1 
 
22  means of transacting by 
which the parties to the transaction are not in the same 
physical loca tion. 
 
23  
 
13. 24. means temporary 
prohibition of the transfer, conversion, disposition or 
movement of property or temporary assumption of custody 
or control of property by a competent authority.  
 
14. 25. 
offence punishable by maximum deprivation of liberty for 
at least four years or a more serious penalty.  
 

not correspond or conform to ordinary commercial 
practices.  
 
26
inc ludes a ll parts and subsets of leaf tobacco, inc luding 
reconstituted leaf tobacco. 
 
16. 27. 
partly made of the leaf tobacco as raw material, which are 
manufactured to be used for smoking, sucking, chewing or 
snuffing.  
 
17. 28. -creation by competent 
authorities or any other person acting on their behalf of the 
route or movement taken by tobacco, tobacco products or 
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 should 
be included, as in Article 1 of the Convention; 

 

  which, as detailed 
below, FCA recommends be included within the 
scope of draft Article 10 as a prohibition on all 
remote sales of tobacco or tobacco products to 
consumers, including telecommunications-based 
sales  should be included;  

 

 
as in Article 2 of UNTOC and recommended by 
Drafting Group 2; and 

 

 
deleted. As detailed below in relation to draft 
Article 6 (Customer identification and verification) 
and draft Article 9 (Security and preventive 
measures), FCA does not consider the concept of 

all the circumstances in which authorities should be 
notified, and recommends the inclusion of a broader 
notification requirement in Article 6. 

 

 

manufacturing equipment used in the manufacture of 
tobacco products through their respective supply chains of 
manufacture, sale, distribution, storage, shipment, import or 
export, or any part thereof.  
 
18. 29. 
competent authorities or any other person acting on their 
behalf of the route or movement taken by tobacco, tobacco 
products or manufacturing equipment used in the 
manufacture of tobacco products through their respective 
supply chains of manufacture, sale, distribution, storage, 
shipment, import or export, or any part thereof.  
 
30 to store in a controlled loca tion 
before applicable taxes and duties are paid. 
 
31  
_______________ 
1 Where appropriate, nat ional wil l refer equally to regional 
economic integra tion organizat ions. 
 

Artic le 2 

Re la tionship between the Protocol and other agreements 
and legal instruments 

 
1. The provisions of the WHO Framework Convention on 
Tobacco Control that apply to its protocols shall apply to 
this Protocol. 
 
2. The Parties to the Protocol that have entered into the 
types of agreements mentioned in Article 2 of the WHO 
Framework Convention on Tobacco Control shall 

As noted above in relation to the draft Preamble, FCA 
supports the replacement of draft preambular paragraph 
19 with the proposed preambular text included in the 
penultimate paragraphs under draft Article 2, in order to 
clearly emphasize the importance of UNTOC and 
UNCAC and the obligations of Parties to those 
Conventions to apply their provisions to illicit trade in 
tobacco products, as well as the inclusion of the 
additional proposed preambular paragraph to encourage 
Parties to the protocol that have not yet become Parties 
to these agreements to consider doing so. If these 
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communicate such agreements to the Meeting of the Parties 
through the Convention Secretariat. 
 
3. Parties to this Protocol that are not Parties to the United 
Nations Convention against Transnational Organized 
Crime shall endeavor to apply the relevant provisions of 
that Convention, as appropriate, to cases of illicit trade in 
tobacco products.] 
 

or 
 

Artic le 2 

Re la tionship between the Protocol and other agreements 
and legal instruments 

 
1. The provisions of the WHO Framework Convention on 
Tobacco Control that apply to its protocols shall apply to 
this Protocol. 
 
2. The Parties to the Protocol that have entered into the 
types of agreements mentioned in Article 2 of the WHO 
Framework Convention on Tobacco Control shall 
communicate such agreements to the Meeting of the Parties 
through the Convention Secretariat. 
 
3. [[Parties to this Protocol that are also Parties to the 
United Nations Convention against Transnational 
Organized Crime shall [ensure the full application of] / 
[[try to]/[s hall] apply] the provisions of the latter 
Convention that are relevant to illicit trade in tobacco 
products.] [Parties to this Protocol that [have not become] / 
[are  not] Parties to the United Nations Convention against 
Transnational Organized Crime shall [consider] / 

provisions are included in the Preamble, FCA does not 
consider the inclusion of a provision dealing with the 
relationship between the protocol and other agreements 
and legal instruments to be necessary. Article 2 of the 
Convention deals comprehensively with this matter. It 

required by this Convention and its protocols
and its protocols 

shall in no way affect the right of the Parties to enter into 
bilateral or multilateral agreements, including regional or 
subregional agreements, on issues relevant or additional 
to the Convention and its protocols, provided that such 
agreements are compatible with the ir obligations under 
the Convention and its protocols  FCA considers that 
some of the proposals reflected in the Negotiating text  
in particular draft Article 2.4  are inconsistent with 
Article 2 of the Convention and likely to cause 
confusion. As it is unnecessary to state that 
provisions of the WHO Framework Convention on 
Tobacco Control that apply to its protocols shall apply to 

FCA therefore recommends that draft 
Article 2 be deleted, and the relationship between the 
protocol and other agreements and legal instruments be 
governed by Article 2 of the FCTC, as foreseen when the 
Convention was concluded. 
 
If the INB decides to include a provision on the 
relationship between the protocol and other agreements 
and legal instruments, FCA recommends that this 
provision simply restate Article 2 of the Convention, 
mutatis mutandis, as follows: 
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[e nde avour] applying the relevant provisions of that 
Convention, as appropriate, to cases of illicit trade in 
tobacco products.] [In particular, they shall consider 
application of Articles 5, 6, 8, 10 13, 15, 16 and 18 of the 
United Nations Convention against Transnational 
Organized Crime.]] (propose to move to preamble) 
 

or 
 
[In the  abse nce  of any provis ion to the  contrary the 
provis ions of Unite d Nations Conve ntion against 
T rans national O rganize d C rime s hall be  made 
s upple me ntally applicable . Non-Parties  to United 
Nations  Convention agains t T rans national O rganize d 
C rime  are  e ncourage d to apply re levant provis ions 
the reof as appropriate .] 
 

or 
 
[The  Parties  to this  Protocol shall conside r ratifying all 
othe r inte rnational ins trume nts that may ass ist in 
fu rthe ring the obje ctives of this  Protocol] 
 

or 
 
[Nothing in the  Protocol s hall affe ct the  rights  and 
obligations  of Parties  towards  any provis ion that are 
more  conduc ive to the achieve me nt of the  e limination of 
illic it trade  of tobacco products which may be  containe d 
in any othe r inte rnational conve ntion, tre aty or 
agreeme nt in force  for that Party, in particula r Unite d 
Nations  Convention agains t T rans national O rganize d 
C rime .]  

Artic le 2 

Re la tionship between this Protocol and other 
agreements and legal instruments 

 
1. In order to better protect human health, Parties 
are encouraged to implement measures beyond those 
required by this Protocol, and nothing in this 
Protocol shall prevent a Party f rom imposing stricter 
requirements tha t are consistent with its provisions 
and are in accordance with interna tional law. 
 
2. The provisions of this Protocol shall in no way 
aff ect the right of Parties to enter into bila teral or 
multila teral agreements, inc luding regional or 
subregional agreements, on issues re levant or 
additional to the Protocol, provided tha t such 
agreements are compa tible with the ir obliga tions 
under the Protocol. The Parties concerned shall 
communica te such agreements to the Meeting of the 
Parties through the Convention Secretaria t. 
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[Re calling and e mphas izing the  importance  of othe r 
inte rnational agree me nts  s uch as  the  United Nations 
Conve ntion against T rans national O rganize d C rime 
and the  United Nations Conve ntion agains t Corruption 
and the  obligations  that Parties  to these Conventions 
have  to apply the  re levant provis ions  of those 
Conve ntions  to the  illic it trade  in tobacco.] (to replace 
paragraph 19 in preamble)  
 
[Encourages  those  Parties  to this  Protocol that have  not 
ye t become  Parties  to these othe r inte rnational 
agreeme nts to cons ide r doing so.] (to be inserted af ter 
paragraph 19 in preamble) 
 
4. [Nothing in this Protocol shall affect other rights, 
obligations and responsibilities of Parties under 
international law, in particular under, but not limited to, the 
United Nations Convention against Transnational 
Organized Crime.]] 
 

Artic le 3 (consensus)1 

Objective 
 
The objective of this Protocol is to eliminate all forms of 
illicit trade in tobacco products, in accordance with the 
terms of Article 15 of the WHO Framework Convention on 
Tobacco Control.  
 
1 Consensus reached in plenary. 
 

FCA considers that if a provision dealing with the 
objective of the protocol is to be included, it is important 
that this provision clearly recognize the applicability of 
Article 3 of the Convention, which 
of this Convention and its protocols . FCA therefore 
recommends that draft Article 3 be amended to state that 
the aim of the protocol, in furtherance of the objective 
set out in Article 3 of the Convention, is to eliminate all 
forms of illicit trade in tobacco products. FCA also 

 and 
complementing , which better reflect the purpose of the 

PAR T I I: OBJE C T IV E AN D G EN ER A L 
OB LIG A TIONS 

 

Artic le 3 

Objective 
 

In furtherance of Tthe objective set out in Artic le 3 of the 
Convention, the a im of this Protocol is to eliminate all 
forms of illicit trade in tobacco products, in accordance 
with the terms of building upon and complementing Article 
15 of the WHO Framework Convention on Tobacco 
Control. 
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protocol, as set out in the mandate of the INB: to draft 
and negotiate a protocol on illicit trade in tobacco 
products which will build upon and complement the 
provisions of Article 15 of the WHO Framework 
Convention on Tobacco Control
FCTC/COP2(12)). 
 
FCA further notes that, consistent with the structure of 
the Convention, draft Article 3 should fall within Part II 

jective 
 

 

 

PAR T I I: G EN ER A L OB L IG A TI ONS 
 

Artic le 4 

General obliga tions 
 
In addition to the provisions of Article 5 of the WHO 
Framework Convention on Tobacco Control, Parties shall, 
 
[1. adopt and implement effective measures to control or 
regulate the supply chain of goods covered by the 
provisions of this Protocol in order to prevent, deter, detect, 
investigate and prosecute illicit trade in such goods and 
shall cooperate with one another to this end;] 
 
2. take any necessary measures in accordance with their 
national law to increase the effectiveness of their competent 
authorities and services, including customs and police 
responsible for preventing, deterring, detecting, 
investigating, prosecuting and eliminating all forms of 
illicit trade in goods covered by this Protocol; 
 

FCA supports the inclusion in the protocol of general 
obligations additional to those applicable to Parties to the 
protocol under Article 5 of the Convention. FCA 
recommends minor amendments to draft Article 4 for 

provisions proposed by Drafting Group 2. FCA also 

the draft protocol, as not all relevant domestic law will 
 

 

PAR T I I: G EN ER A L OB L IG A TI ONS 
 

Artic le 4 

General obliga tions 
 
In addition to the provisions of Article 5 of the WHO 
Framework Convention on Tobacco Control, Parties shall,:  
 
[1. adopt and implement effective measures to control or 
regulate the supply chain of goods covered by the 
provisions of this Protocol in order to prevent, deter, detect, 
investigate and prosecute illicit trade in such goods, and 
shall cooperate with one another to this end;] 
 
2. take any necessary measures in accordance with their 
domestic national law to increase the effectiveness of their 
competent authorities and services, including customs and 
police responsible for preventing, deterring, detecting, 
investigating, prosecuting and eliminating all forms of 
illicit trade in goods covered by this Protocol; 
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3. adopt effective measures for facilitating or obtaining 
technical assistance and financial support, capacity building 
and international cooperation in order to achieve the 
objectives of this Protocol and ensure the availability to, 
and secure exchange with, the competent authorities of 
information to be exchanged under this Protocol; 
 
4. cooperate closely with one another, consistent with their 
respective domestic legal and administrative systems, in 
order to enhance the effectiveness of law enforcement 
action* to combat the offences* covered by this Protocol;  
 
5. cooperate and communicate, as appropriate, with 
relevant regional and international intergovernmental 
organizations in the secure1 exchange of information 
covered by this Protocol in order to promote the effective 
implementation of this Protocol; and 
 
6. within the means and resources at their disposal, 
cooperate to raise financial resources for the effective 
implementation of this Protocol through bilateral and 
multilateral funding mechanisms.  
 
1 A secure exchange of information between two parties is resistant to 
interception and tampering (falsification). In other words, the 
information exchanged between the two parties cannot be read or 
modified by a third party. 
 

3. adopt effective measures for facilitating or obtaining 
technical assistance and financial support, capacity building 
and international cooperation in order to achieve the 
objectives of this Protocol and to ensure the availability to, 
and secure exchange with, the competent authorities of 
information to be exchanged under this Protocol; 
 
4. cooperate closely with one another, consistent with their 
respective domestic legal and administrative systems, in 
order to enhance the effectiveness of law enforcement 
action to combat the unlawful conduct inc luding criminal 
offences covered by this Protocol; 
 
5. cooperate and communicate, as appropriate, with 
relevant regional and international intergovernmental 
organizations in the secure exchange of information 
covered by this Protocol in order to promote the effective 
implementation of this Protocol; and 
 
6. within the means and resources at their disposal, 
cooperate to raise financial resources for the effective 
implementation of this Protocol through bilateral and 
multilateral funding mechanisms.  
 
 
 

PAR T I I I : SUPPL Y C H A IN C ON TR O L  
 

Artic le 5 

Licence or equivalent approval system [or control system] 
 
1. In light of the public health objectives of the WHO 

FCA supports the proposed requirement that key 
participants in the tobacco product supply chain be 
required to hold a licence. This will enable authorities to 
collect information in relation to applicants and 
participants, restrict participation to those persons who 
can be expected to comply with relevant laws and 

PAR T I I I : SUPPL Y C H A IN C ON TR O L  
 

Artic le 5  
Licence or equivalent approval system [or control system] 

 
1. In light of the public health objectives of the WHO 
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Framework Convention on Tobacco Control and with a 
view to eliminating illicit trade in tobacco, tobacco 
products and manufacturing equipment used in the 
manufacture of tobacco products, each Party shall prohibit 
the commercial conduct of any of the following activities 
by any legal or natural person except pursuant to a licence 

competent authority: 
 

(a) manufacturing tobacco products; 
 
(b) transporting commercial quantities of tobacco, 

tobacco products or manufacturing equipment used in 
the manufacture of tobacco products; 

 
(c) import or export or wholesaling, brokering, 

warehousing or distribution of tobacco, tobacco 
products or manufacturing equipment used in the 
manufacture of tobacco products; 

 
(d) manufacture of manufacturing equipment used in the 

manufacture of tobacco products unless it is subject 
to a control and verification system. (Consensus) 

 

regulations (including the regulatory measures proposed 
under other key provisions of the draft protocol), and 
suspend or cancel the licences of those that do not 
comply. An effective licensing system is a key tool in the 
fight against illicit trade. FCA recommends the following 
amendments to clarify and strengthen the proposed 
licence system. 
 
In the title and draft Article 5.1, FCA recommends that: 
 

 

terms), as recommended above, and the words 

as this concept is already included in the draft 
definition; 

 

 
licence system should be deleted, as it applies across 
all provisions of the draft protocol and should be 
reflected in the Preamble, rather than as a preface to 
any particular Article. Should it be retained, a similar 
preambular comment will need to be included in a 
number of other provisions; 

 

 

 the activities covered should be separated into clearer 
and more easily identifiable categories: 
- those activities relating to tobacco, those relating 

to tobacco products, and those relating to 
manufacturing equipment used in the 
manufacture of tobacco products should each be 
dealt with together. FCA notes that 

equipment used in the manufacture of tobacco 

Framework Convention on Tobacco Control and with a 
view to eliminating illicit trade in tobacco, tobacco 
products and manufacturing equipment used in the 
manufacture of tobacco products, Eeach Party shall prohibit 
the commercial conduct of any of the following activities 
by any legal or natural person except pursuant to a licence 
[ ] to conduct 
such activities granted by a competent authority:  

 
(a) manufacturing, import, export, warehousing, 
brokering or wholesaling of tobacco products;  

 
(b) transporting commercial quantities of tobacco, 
tobacco products or manufacturing equipment used in the 
manufacture of tobacco products; 
 
(c) (b) import,  or export or, warehousing, primary 
processing, wholesaling, or brokering , warehousing or 
distribution of tobacco, exc luding wholesaling or primary 
processing by the person responsible for growing the 
tobacco tobacco products or manufacturing equipment 
used in the manufacture of tobacco products; and 

 
(d) (c) manufacturinge, import, export, brok ering or 
wholesaling of c igarette paper , f ilter tow or 
manufacturing equipment used in the manufacture of 
tobacco products, and retailing of f ilter tow or 
manufacturing equipment used in the manufacture of 
tobacco products unless it is subject to a control and 
verification system. 
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, as 
proposed above in draft Article 1 (Use of terms); 

- cigarette paper and filter tow  key inputs into 
the tobacco product manufacturing process 
which can and must be regulated in order to 
eliminate illicit manufacturing  should be 
included together with manufacturing equipment 
used in the manufacture of tobacco products, and 
defined as proposed above in draft Article 1; 

- def

As 
proposed above, FCA recommends the following 
definitions: 

intermediary between two or more parties to a 
commerc ia l transaction;  

ra ther than for the purpose of personal use or 
consumption;  

tobacco in prepara tion for use in manufacture of 
tobacco products; 

; 
to store in a controlled 

loca tion before applicable taxes and duties are 
paid; 

; 
- 

defined, t
FCA considers that including the activity 

above (and, in the case of manufacturing 
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equipment used in the manufacture of tobacco 

important forms of distribution for the purposes 
of an effective licensing system; 

- 
deleted. FCA notes that the meaning of the term 

it is intended to refer to quantities indicating the 
carrying out of commercial activity. FCA 
considers that it is unlikely to be practicable to 
apply licensing requirements to all entities that 
commercially transport tobacco, tobacco 
products or manufacturing equipment, for many 
of which  such as road haulage or courier 
services  the transport of tobacco, tobacco 
products or manufacturing equipment may 
constitute only a very small part of their 
business. As noted below in relation to draft 
Article 5.2, FCA supports the inclusion of a 
provision requiring Parties to endeavour to apply 
licensing requirements to commercial transport 
of tobacco, tobacco products, manufacturing 
equipment, cigarette paper or filter tow;  

- in respect of filter tow and manufacturing 
equipment used in the manufacture of tobacco 
products, persons engaged in any sale of such 
equipment, whether wholesale or retail, should 

 which refers to 
storage in a controlled location before applicable 
taxes and duties are paid, and is not applicable in 
the same way as it is to tobacco and tobacco 
products  should not be covered;  

- in relation to tobacco, primary processing or 
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wholesaling by the grower should be excluded 
from the requirement. As noted below in relation 
to draft Article 5.2, FCA supports the inclusion 
of a provision requiring Parties to endeavour to 
apply licensing requirements to commercial 
growing of tobacco. FCA recognizes that 
licensing of growers may not be practicable in 
all Parties. As growers will generally engage in 

saling

inclusion of a specific exception in relation to 
these activities in Article 5.1. 

 
2. Each Party shall endeavour to license, to the extent 
considered appropriate, any legal or natural person engaged 
in: 
 

(a) retailing of tobacco and tobacco products; 
 
(b) commercial growing of tobacco, except for 

traditional small scale growers, farmers and 
producers. (Consensus) 

 

As noted above, FCA recommends the inclusion in draft 
Article 5.2 of an obligation to endeavour to license, to 
the extent considered appropriate, commercial 
transporting of tobacco, tobacco products, cigarette 
paper, filter tow and manufacturing equipment used in 
the manufacture of tobacco products. FCA also 
recommends the inclusion in Article 5.2(a) of retailing of 
cigarette paper (as noted above, retailing of filter tow and 
manufacturing equipment should be covered by the 
mandatory licensing requirements in draft Article 5.1). 
FCA does not consider necessary the inclusion in draft 

 traditional 

This allows each 
Party sufficient scope to determine whether or not, in the 

 
 

2. Each Party shall endeavour to license, to the extent 
considered appropriate, any legal or natural person engaged 
in: 
 

(a) retailing of tobacco, and tobacco products and 
c igarette paper; 

 
(b) commercial growing of tobacco, except for 

traditional small scale growers, farmers and 
producers; and 

 
(c) commerc ia l transporting of tobacco, tobacco 

products, c igarette paper , f ilter tow and 
manufacturing equipment used in the manufacture of 
tobacco products. 
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3. With a view to ensuring an effective licensing system, 
each Party shall: 
 

(a) establish or designate a competent authority or 
authorities to issue, renew, suspend, revoke and/or 
cancel licences, subject to the provisions of this 
Protocol, and in accordance with its national 
legislation, to conduct the activities specified in 
paragraph 1 of this Article; 

 
(b) require that each application for a licence contains all 

the requisite information about the applicant, which 
should include but not limited to: 

 
(i) where the applicant is a natural person, 

information regarding his or her identity, 
including but not limited to full name, [trade 
name,] business registration number (if any), 
applicable tax registration numbers [and copy of 
his or her official identification]; 

 
(ii) when the applicant is a legal person, information 

regarding its identity, including but not limited to 
full legal name, trade name, business registration 
number, date and place of incorporation, 
[location of] corporate headquarters, applicable 
tax registration numbers, copies of articles of 
incorporation or equivalent documents, its 
corporate affiliates, [complete] names of its 
directors and [the names] of any designated 
representatives, [including but not limited to] [the 

 [copies of 
their official identification]; 

In draft Article 5.3, FCA recommends that: 
 

 amendments should be made to draft subprovision 
(b) to ensure that the requisite information is 
accurately and appropriately described, particularly 
in light of the different categories of activities 
covered, including: 

 

- broadening the chapeau to include information 
about the activities covered by the application, as 
well as information about the applicant;  

- in draft subprovision (b)(i), adding the word 

regis
applicants will have a trade name or business 
registration number; 

- in draft subprovision (b)(ii), adding the words 

legal person may have a large number of 
corporate affiliates that would not be relevant to 
an application for a licence to engage in covered 
activities, and deleting unnecessary text; 

- in draft subprovision (b)(iii), broadening 

locations of all covered commercial activities, 

not all of the covered activities will involve 
 

- 
in the list of 

relevant details of tobacco, tobacco products or 
manufacturing equipment, and including 
cigarette paper and filter tow; 

- broadening draft subprovision (b)(v) to include 

3. With a view to ensuring an effective licensing system, 
each Party shall:  
 

(a) establish or designate a competent authority or 
authorities to issue, renew, suspend, revoke and/or cancel 
licences, subject to the provisions of this Protocol, and in 
accordance with its national legislation, to conduct the 
activities specified in paragraph 1 of this Article;  
 
(b) require that each application for a licence contains all 
the requisite information about the applicant and the 
activities covered by the applica tion, which should 
include but not be limited to:  

 
(i) where the applicant is a natural person, information 
regarding his or her identity, including but not limited 
to full name, [trade name,] and business registration 
number (if any), applicable tax registration numbers 
[and copy of his or her official identification];  
 
(ii) when the applicant is a legal person, information 
regarding its identity, including but not limited to full 
legal name, trade name, business registration number, 
date and place of incorporation, [location of] corporate 
headquarters, applicable tax registration numbers, 
copies of articles of incorporation or equivalent 
documents, its corporate affiliates as appropria te, 
[complete] names of its directors and [the names] of 
any designated representatives, [including but not 
limited to] [ ] 
[copies of their official identification];  
 
(iii) informa tion regarding the precise business location 
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(iii) precise business location of the manufacturing 

unit(s) and production capacity of the business 
run by the applicant; 

 
(iv) details of the tobacco, tobacco products and 

manufacturing equipment used in the 
manufacture of tobacco products covered by the 
application, such as product description, name, 
registered trade mark if any, design, brand, 
model or make; 

 
(v) description of where manufacturing equipment 

for use in the manufacture of tobacco products 
will be installed and used; 

 
(vi) documentation regarding any [unlawful conduct 

including] criminal offences committed which is 
directly related to tobacco transactions or charges 
filed by government agencies, or any designated 
competent authority including criminal records; 

 
(vii) complete identification of the bank 

accounts intended to be used in the relevant 
transactions and other relevant payment details; 
and 

 
(viii) a description of the intended use and 

intended market of sale of the tobacco or tobacco 
products, with particular attention to ensuring 
that tobacco product production or supply is 
commensurate with reasonably anticipated 
demand. 

cigarette paper and filter tow, to require 
information about the intended market/s of retail 
sale or use of manufacturing equipment  rather 
than a description of where particular equipment 

always be known at the time of application for a 
licence  and to include the information in draft 
subprovision (b)(viii) with respect to the 
intended market/s of retail sale or use of tobacco 
or tobacco products; 

- in draft subprovision (b)(vi), including, if the 
applicant is a legal person, information regarding 
any relevant unlawful conduct including criminal 
offences committed by its corporate affiliates, 
directors or designated representatives; and 
including any relevant charges or proceedings 
filed, not only charges filed by government 
agencies or authorities. Additional relevant 
information may include, for example, 
infringement notices or penalties issued by 
government agencies, proceedings other than 
criminal charges brought by government 
agencies, and relevant proceedings brought by 
entities other than government agencies, such as 
actions for trademark or copyright infringement; 

- in draft subprovision (b)(vii), amending the 

FCA does not consider to be useful without 
further explanation; 

- including an additional subprovision requiring 
the provision of information regarding any 

or loca tions of the manufacturing unit(s) and 
production capacity of the business run by the 
applicant, and, where applicable, the production 
capac ity of the business;  
 
(iv) details of the tobacco, tobacco products and, 
c igarette paper , f ilter tow or manufacturing equipment 
used in the manufacture of tobacco products covered by 
the application, such as type , product description, name, 
registered trade mark if any, design, brand, model or 
make;  
 
(v) description of where details of the intended market 
or markets of retail sale or use of the tobacco, tobacco 
products, c igarette paper , f ilter tow or manufacturing 
equipment for used in the manufacture of tobacco 
products will be installed and used;  
 
(vi) documentation informa tion regarding any re levant  
[unlawful conduct including] criminal offences 
committed by the applicant, and, if the applicant is a 
legal person, its corpora te aff ilia tes, of f icers, directors 
or designa ted representa tives, which is directly related 
to tobacco transactions or and any re levant charges or 
proceedings filed by government agencies, or any 
designated competent authority including criminal 
records;  

 
(vii) complete identification of the bank accounts 
intended to be used by the applicant in re la tion to the 
activities covered by the applica tion relevant 
transactions and other relevant payment details; and.  
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(c) monitor and collect any licence fees that may be 

levied and consider using them in effective 
administration and enforcement of the licensing 
system or for public health or any other related 
activity in accordance with national laws; 

 
(d) take appropriate measures to prevent, detect and 

investigate any irregular or fraudulent practices in the 
operation of the licensing system; 

 
(e) undertake measures such as periodic review, renewal, 

inspection or audit of licences; 
 
(f) establish a time frame for expiration of licences and 

subsequent requisite reapplication or updating of 
application information; and 

 
(g) oblige licensed or equivalently approved 

manufacturers of tobacco products and 
manufacturing equipment used in the manufacture of 
tobacco products to inform the competent authority 
six months in advance of any change of location of 
their business. 

 

previous denial, suspension or cancellation of a 
relevant licence to the applicant, and, if the 
applicant is a legal person, its corporate 
affiliates, directors or designated representatives; 
and 

- as noted above, including the information in 
draft suprovision (viii) in subprovision (v); 

 

 additional subprovisions should be included 
following subprovision (b) to require that competent 
authorities: 
- refuse to grant a licence to an applicant if the 

application information or any other information 
available to the authorities indicates that the 
applicant is unfit to carry out the activities 
covered by the application; and 

- cancel or suspend a licence when satisfied that 
the licensee is unfit to continue to conduct the 
activities covered by their licence, including on 
the basis of evidence that the licensee has 
engaged in illicit trade; 

 

 
unnecessary, should be deleted from draft 
subprovision (c); 

 

 draft subprovision (e) should be amended to refer to 
 

 

 draft subprovisions (f) and (g) should be amended to 

all licensees, replacing the more 
limited requirement with respect to change of 
business location by manufacturers. 

 

(viii) informa tion regarding any previous denial, 
suspension or cance lla tion of a licence to the applicant, 
and, if the applicant is a legal person, its corpora te 
aff ilia tes, directors or designa ted representa tives, to 
carry out the activities referred to in paragraph 1 of this 
Artic le . 

 
(viii) a description of the intended use and intended 
market of retail sale of the tobacco or tobacco products, 
with particular attention to ensuring that tobacco 
product production or supply is commensurate with 
reasonably anticipated demand; 

 
(c) provide tha t the competent authority or authorities 
shall refuse to grant a licence to conduct the activities 
spec if ied in paragraph 1 of this Artic le if the informa tion 
provided in the licence applica tion or any other 
informa tion available to the authority or authorities  
indica tes tha t the applicant is unf it to carry out the 
activities covered by the applica tion; 
 
(d) provide tha t the competent authority or authorities 
shall, when sa tisf ied tha t any licensee is unf it to continue 
to conduct the activities covered by the ir licence, 
inc luding on the basis of evidence tha t the licensee has 
engaged in illic it trade , suspend or cance l the licence ; 
 
(c) (e) monitor and collect consider using any licence fees 
that may be levied and consider using them in effective 
administration and enforcement of the licensing system or 
for public health or any other related activity in 
accordance with domestic national laws;  
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(d) (f) take appropriate measures to prevent, detect and 
investigate any irregular or fraudulent practices in the 
operation of the licensing system;  
 
(e) (g) undertake measures such as periodic review, and 
renewal of licences, and inspection or audit of licensees;  
 
(f) (h) establish a time frame for expiration of licences 
and subsequent requisite reapplication or updating of 
application information; and  
 
(g) (i) oblige licensees licensed or equivalently approved 
manufacturers of tobacco products and manufacturing 
equipment used in the manufacture of tobacco products to 
inform the competent authority or authorities six months 
in advance as soon as practicable of any ma terial change 
to the informa tion provided in the licence applica tion of 
location of their business.  

 
4. Each Party shall ensure that no licence shall be assigned 
and/or transferred without prior approval from the 
designated or established competent authority.  
 

FCA supports the proposed requirement that licencees be 
required to obtain approval for the assignment or transfer 
of a licence to another person. 

4. Each Party shall ensure that no licence shall be assigned 
and/or transferred without prior approval from the 
designated or established competent authority.  
 

5. Each Party shall endeavour to adopt and apply control 
and verification measures to the international transit, within 
its territory of tobacco, tobacco products and manufacturing 
equipment used in the manufacture of tobacco products in 
conformity with the provisions of this Protocol in order to 
prevent illicit cross-border trade in such products. 
 

FCA fully supports the application of supply chain 
control measures to the international transit of tobacco, 
tobacco products, cigarette paper, filter tow and 
manufacturing equipment used in the manufacture of 
tobacco products. As each of the Articles in Part III, 
including Article 5, already cover key aspects of 
international transit, including warehousing, import and 
export, it is not clear what is intended by the proposed 
requirement that Parties 
control and verification measures  to international 

5. Each Party shall endeavour to adopt and apply control 
and verification measures to the international transit, within 
its territory of tobacco, tobacco products and manufacturing 
equipment used in the manufacture of tobacco products in 
conformity with the provisions of this Protocol in order to 
prevent illicit cross-border trade in such products. 
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transit

Parties would be obliged to undertake under other 
provisions of the draft protocol, such as licensing of, and 
due diligence and record-keeping by, warehousers. An 

measures to international transit may be taken to indicate 
that other supply chain control provisions are not 
mandatory in respect of goods in transit. To avoid 
confusion, FCA therefore recommends the deletion of 
draft Article 5.5. 
 

Artic le 6 

Customer identif ica tion and verif ica tion 
 
1. Each Party, or any natural or legal person obligated by 
the Party, shall, in accordance with its national laws or 
legally binding and enforceable agreements, conduct due 
diligence with regards to: 
 
      
engaged in: 
 
            (i) selling commercial quantities of tobacco or the 
commercial manufacture, sale, distribution, storage, 
shipment, import or export of tobacco products, excluding 
the final retailer and persons importing tobacco products 
for their personal consumption, and/or 
 
            (ii) the commercial manufacture, sale, distribution, 
storage, shipment, import or export of equipment used in 
the manufacture of tobacco products; 
 

FCA supports the proposed requirement that key 
participants in the tobacco product supply chain be 
required to conduct due diligence with respect to other 
participants in the supply chain before engaging in 
commercial transactions with those persons. This is a 
duty  and a cost  that properly belongs with 
businesses, not with governments. Due diligence 
obligations require participants in the supply chain to 
exercise responsibility with respect to those with whom 
they transact, and therefore for what happens to tobacco, 
products, or manufacturing equipment under their 
control once they part with them. It is absolutely 
unacceptable that the industry should be able to engage 
in dubious transactions and then wash their hands of 
responsibility for what happens next.  
 
FCA strongly recommends that draft Article 6.1 be 
amended to clearly place the responsibility for due 
diligence on participants in the tobacco product supply 
chain. The suggestion, introduced at INB-3, that Parties 
may conduct due diligence themselves  which 

Artic le 6  
Due diligence Customer identif ica tion and verif ica tion  

 
1. Each Party, or any natural or legal person obligated by 
the Party, shall, in accordance with its  domestic national 
laws, or legally binding and enforceable agreements, 
conduct due diligence with regards to: (a) require all 
natural and legal persons  engaged in the 
activities referred to in Artic le 5.1: (i) selling commercial 
quantities of tobacco or the commercial manufacture, sale, 
distribution, storage, shipment, import or export of tobacco 
products, excluding the final retailer and persons importing 
tobacco products for their personal consumption, and/or (ii) 
the commercial manufacture, sale, distribution, storage, 
shipment, import or export of equipment used in the 
manufacture of tobacco products; to conduct due diligence 
with regards to any other na tural or legal person engaged 
in activities ref erred to in Artic le 5.1 before engageing in a 
commercial transaction or transactions with tha t person in 
pursuance of the activities (b) any first purchaser who sells, 
distributes or ships tobacco, tobacco products, or 
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      (b) any first purchaser who sells, distributes or ships 
tobacco, tobacco products, or equipment used in the 
manufacture of tobacco products to further natural or legal 
persons shall also require such persons to conduct due 
diligence on the persons (other than final consumers) to 
whom they subsequently sell, distribute or ship tobacco, 
tobacco products, or equipment used in the manufacture of 
tobacco products. 

 

misconstrues the intent behind including due diligence 
obligations in the draft protocol in addition to 
government-operated licensing systems  should be 
removed.  
 
In the title and throughout the draft provision, FCA 

 not 
broad enough to cover the range of persons dealt with by 

due diligence in draft Article 1 (Use of terms). FCA 
recommends that, to avoid confusion, the provision refer 

, as 
recommended above, to read: 
conducting a reasonable , sta te-of-the-art investiga tion 
for the purpose of ascertaining whether a legal or 
na tural person is complying with or can reasonably be 
expected to comply with all applicable laws and 
regula tions re la ting to the e limina tion of illic it trade in 
tobacco products  
 
In draft Article 6.1(a), FCA recommends that: 
 

 the categories of persons to which due diligence 
requirements are proposed to apply should be 
clarified. FCA supports the application of due 
diligence requirements to all key participants in the 
supply chain, but is concerned that inconsistencies in 
language between the activities covered by draft 
Article 6 and the activities covered by draft Article 5 
will lead to confusion and difficulties in application. 

equipment used in the manufacture of tobacco products to 
further natural or legal persons shall also require such 
persons to conduct due diligence on the persons (other than 
final consumers) to whom they subsequently sell, distribute 
or ship tobacco, tobacco products, or equipment used in the 
manufacture of tobacco products. 
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As recommended in relation to licensing 
requirements in Article 5.1, FCA recommends that 
Article 6.1 cover persons engaged in: 
- manufacturing of tobacco products; 
- commercial import and export of tobacco 

 
- warehousing of tobacco products. FCA notes 

cover a broad range of 
activities to which it would be difficult to apply 
due diligence requirements, and considers that 

important form of storage to include; 
- brokering of tobacco products. FCA considers 

that this activity, which is covered by the 
proposed licensing requirements in Article 5.1, 
should also be covered by due diligence 
requirements under Article 6.1; 

- wholesaling of tobacco products. FCA notes that 
overlaps 

with, 
noted above in relation to draft Article 5.1, FCA 

 the meaning of 
which is unclear  should not be included, and 
does not consider that it would be practicable to 

 
covered; 

- commercial import, export, warehousing and 
brokering of tobacco. FCA considers that each of 
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these activities, which are covered by the 
proposed licensing requirements in Article 5, 
should also be covered by due diligence 
requirements under Article 6;  

- primary processing and wholesaling of tobacco, 
excluding primary processing and wholesaling 
by the person responsible for growing the 
tobacco

s 
precise than, the term wholesaling, and would 
include the selling of tobacco by tobacco 
growers, which is likely to be impracticable in 
many Parties; and 

- manufacturing, commercial import, export, 
brokering or wholesaling of cigarette paper, filter 
tow and manufacturing equipment used in the 
manufacture of tobacco products, and retailing of 
filter tow and manufacturing equipment used in 
the manufacture of tobacco products. As above, 

unintentionally broad, recommends the inclusion 

 
 

 the categories of persons in relation to which due 
diligence must be undertaken should be refined and 
limited. FCA does not consider that it would be 
practicable to require due diligence to be undertaken 

the persons covered. This would mean, for example, 
that due diligence would be required in commercial 
transactions with persons not engaged in covered 
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activities  such as persons engaged in providing 
cleaning or hospitality services to a covered person  
and in commercial transactions unrelated to the 
covered activities  such as in a separate and 
unrelated business engaged in by a covered person. 
FCA recommends that due diligence be required only 
when transactions are to be engaged in in pursuance 
of the covered activities with other persons who are 
covered by the requirements (ie those who are 
engaged in commercial: manufacturing, import, 
export, warehousing, brokering or wholesaling of 
tobacco products; manufacturing, import, export, 
brokering or wholesaling of cigarette paper, filter tow 
or manufacturing equipment used in the manufacture 
of tobacco products, or retailing of filter tow or 
manufacturing equipment used in the manufacture of 
tobacco products; or import, export, warehousing, 
primary processing, wholesaling or brokering of 
tobacco (excluding primary processing or 
wholesaling by the grower)). 

 
FCA recommends the deletion of draft Article 6.1(b), 

who engages in a commercial transaction with a person 
covered by 6.1(a), and who 
tobacco, tobacco products or equipment used in the 

which t
tobacco, products or equipment. FCA does not consider 

persons that engage in activities included in Article 
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6.1(a) will already be directly required to conduct due 

other persons with which they engage in commercial 
transactions. It is difficult to understand why any 
persons engaged in activities not covered by Article 
6.1(a)  who will not be directly required by Parties to 
conduct due diligence  should be required to do so by 
private persons with which they engage in commercial 
transactions, and, if such a requirement were to be 
made, how it would work in practice. 

 
FCA notes that the recommended amendments would 
clarify that due diligence obligations are intended to 
apply in respect of all relevant transactions engaged in 
by covered persons, including both with respect to 
persons from whom a covered person obtains tobacco, 
tobacco products, manufacturing equipment or key 
inputs and persons to whom a covered person supplies 
tobacco, tobacco products, manufacturing equipment or 
key inputs. FCA considers that it is essential that due 
diligence obligations apply in both directions. FCA 
understands this to be the intention of draft Article 6  

 
 

2. Due diligence pursuant to paragraph 1 of this Article 
shall include requirements for customer identification, such 
as obtaining information relating to, but not limited to, the 
following: 
 
      (a) establishing that the legal or natural person holds a 
valid licence in accordance with Article 5; 
 

FCA recommends that the components of due diligence 
set out in draft Article 6.2 be simplified and clarified: 
 

 FCA supports the proposed requirement in draft 
subprovision (a) that the persons covered be required 
to establish that the person with whom they are 
transacting holds a valid licence (if applicable  ie if 
the person with whom they are transacting is required 
to hold a licence in the jurisdiction in which it is 

2. Due diligence pursuant to paragraph 1 of this Article 
shall include requirements for customer identification, such 
as obtaining information relating to, but not limited to, the 
following:  
 

(a) establishing that the legal or natural person holds a 
valid licence in accordance with Article 5, if applicable; 
and 
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      (b) when the customer is a natural person, information 
regarding his or her identity, including but not limited to 
full name, business registration number (if any), applicable 
tax registration numbers and copy of his or her official 
identification; 
 
      (c) when the customer is a legal person, information 
regarding its identity, including but not limited to full 
name, business registration number, date and place of 
incorporation, corporate headquarters, applicable tax 
registration numbers, copies of articles of incorporation or  
equivalent documents, its corporate affiliates, complete 
names of its directors and [the names] of any designated 
representatives, including but not limited to [the 

 names] and copies of their 
official identification; 
 
      (d) documentation regarding any offences committed or 
charges filed by government agencies or competent 
authorities, including criminal records, to the extent 
reasonably available; 
 
      (e) complete identification of the bank accounts 
intended to be used in the relevant transactions and other 
relevant payment details; 
 
      (f) a description of the intended use and intended 
market of sale of tobacco, tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products, with particular attention to ensuring that 
tobacco product production or supply is commensurate 
with reasonably anticipated demand; and 
 

operating), and the proposed requirements in draft 
subprovisions (f) and (g) that the persons covered be 
required to obtain information about the purpose of 
the transaction or transactions (including, as 
applicable, the intended use and/or intended market 
of sale of tobacco, tobacco products, cigarette paper, 
filter tow or manufacturing equipment used in the 
manufacture of tobacco products, and the location 
where manufacturing equipment used in the 
manufacture of tobacco products will be installed), 
with particular attention to ensuring that production 
or supply is commensurate with reasonably 
anticipated demand.  

 

 FCA considers that draft subprovisions (b)-(e), which 
duplicate the information proposed to be required for 
submission to competent authorities in a licence 
application (as set out in draft Article 5.3(b)) should 
be deleted with the restriction of the due diligence 
requirements to those categories of persons required 
to hold a licence. In a supply chain subject to an 
effective licensing system, this information should be 
collected by competent authorities, rather than 
businesses. 

 

 
(b) when the customer is a natural person, information 
regarding his or her identity, including but not limited to 
full name, business registration number (if any), 
applicable tax registration numbers and copy of his or her 
official identification;  
 
(c) when the customer is a legal person, information 
regarding its identity, including but not limited to full 
name, business registration number, date and place of 
incorporation, corporate headquarters, applicable tax 
registration numbers, copies of articles of incorporation 
or equivalent documents, its corporate affiliates, complete 
names of its directors and [the names] of any designated 
representatives, including but not limited to [the 

official identification; 
 
(d) documentation regarding any offences committed or 
charges filed by government agencies or competent 
authorities, including criminal records, to the extent 
reasonably available;  
 
(e) complete identification of the bank accounts intended 
to be used in the relevant transactions and other relevant 
payment details;  
 
(f) (b) obtaining informa tion about the purpose of the 
transaction or transactions, inc luding, as applicable, a 
description of the intended use and/or intended market of 
sale of tobacco, tobacco products, c igarette paper , f ilter 
tow or manufacturing equipment used in the manufacture 
of tobacco products, and the loca tion where 
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      (g) a description of the location where manufacturing 
equipment for use in the manufacture of tobacco products 
will be installed and used. 
 

manufacturing equipment used in the manufacture of 
tobacco products will be installed, with particular 
attention to ensuring that tobacco product production or 
supply is commensurate with reasonably anticipated 
demand; and  
 
(g) a description of the location where manufacturing 
equipment for use in the manufacture of tobacco products 
will be installed and used. 

 
3. Each Party shall obligate all natural and legal persons 
referred to in paragraph 1 of this Article to conduct further 
due diligence, including the requirements in paragraph 2 of 
this Article, in order to verify and update customer 
information whenever there is a material change in 
circumstances. 
 

FCA recommends that the proposed obligation in draft 

with an obligation to monitor commercial transactions in 
pursuance of the covered activities and notify authorities 
of any suspicious activities or omissions. It is difficult to 

an obligation to monitor their transactions, a person 
would necessarily be aware of a change in the 
circumstances of the other party to the transaction. 

necessitate a complete new investigation. As 
recommended above in relation to draft Article 5.3, FCA 
considers that each licensed party to a commercial 
transaction should be required to notify competent 
authorities of any material change in their own 
circumstances as described in the information provided 
in their application for a licence. Under Article 6.3, 
covered persons should be required to monitor their 
commercial transactions and to notify competent 
authorities of any activities or omissions which could 
reasonably indicate engagement in or intention to engage 

3. Each Party shall obligate all natural and legal persons 
referred to in paragraph 1 of this Article to monitor the ir 
commerc ia l transactions in pursuance of the activities 
ref erred to in Artic le 5.1, and to notify the competent 
authority or authorities of any activities or omissions which 
could reasonably indica te engagement in or inten tion to 
engage in illic it trade by any na tural or legal person  
conduct further due diligence, including the requirements in 
paragraph 2 of this Article, in order to verify and update 
customer information whenever there is a material change 
in circumstances. 
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in illicit trade by any person. FCA considers that this 
broad notification requirement should replace the 
proposed requirement under draft Article 9 (Security and 
preventive measures) that persons engaged in covered 

competent authorities. FCA does not consider the 

cover all the circumstances in which authorities should 
be notified. 
 

4. Each Party shall obligate all natural and legal persons 
referred to in paragraph 1 of this Article to report 
periodically on their compliance with the obligations for 
customer identification and verification.  
 

As noted above, FCA recommends that, to avoid 

verif
 

 

4. Each Party shall obligate all natural and legal persons 
referred to in paragraph 1 of this Article to report 
periodically on their compliance with due diligence 
requirements the obligations for customer identification 
and verification. 
 

5. Each Party shall take necessary legislative, 
administrative or other measures to ensure that all natural 
and legal persons referred to in paragraph 1 of this Article 
comply with the above provisions while avoiding any 
unnecessary burden, in particular on small or medium-sized 

 
 

FCA recommends the deletion of draft Article 6.5. FCA 
does not consider that it is necessary to include an 
additional requirement that Pa take necessary 

that the covered persons comply with the provisions of 
draft Article 6. The commitment in draft Article 6.1 to 
require the covered persons to conduct due diligence is a 
commitment to take all measures necessary to do so. 
Further, FCA does not consider that it would be 
appropriate to suggest that the taking of the necessary 

or medium-
requirements should be equally applicable to all covered 
persons. In making this recommendation, FCA notes 
that, if its recommendations were accepted, persons 
covered by due diligence requirements would not be 
required to collect the same detailed information that 

5. Each Party shall take necessary legislative, 
administrative or other measures to ensure that all natural 
and legal persons referred to in paragraph 1 of this Article 
comply with the above provisions while avoiding any 
unnecessary burden, in particular on small or medium-sized 
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authorities would collect through licence applications, 

authorities rather than by covered persons. 
 

6. Each Party shall require that all natural and legal persons 
referred to in paragraph 1 of this Article terminate business 
relations, including the supply of tobacco, tobacco products 
and manufacturing equipment used in the manufacture of 
tobacco products, with any customer if a competent 
authority provides information about the customer with 
sufficient evidence that the customer has knowingly 
engaged in the sale, distribution, storage or shipment of 
tobacco, tobacco products or equipment used in the 
manufacture of tobacco products in contravention of 
obligations of this Protocol or any other activity contrary to 
the obligations of this Protocol. Thereafter, to the extent 
permitted by national law and [upon a decision by the 
competent authorities, after the conclusion of at least 
primary adjudication proceedings], following an 
administrative procedure, such a customer shall be a 

 
 

7. Each Party shall communicate to the Convention 
Secretariat the identity of the authority that it has 
designated to maintain the list of blocked customers. The 
Convention Secretariat shall compile a list of the 
designated authorities of the Parties and make the list 
available on a web site. 
 
8. With regard to blocked customers, each Party shall, 
subject to its national laws, require that: 
 
      (a) suppliers immediately communicate the names of 
blocked customers to the designated authority, which will 

FCA supports the prevention of further participation in 
the tobacco product supply chain by persons who have 
engaged in illicit trade at a level serious enough to 
warrant exclusion from relevant commercial activities. 
However, FCA does not consider the proposed 

partly by government and partly by commercial actors to 
be an appropriate method of achieving this.   
 
FCA notes that draft Articles 6.6-6.9 appear to be 
modelled on provisions of agreements between the 
European Community and Philip Morris and Japan 
Tobacco International. FCA considers that, while a 

effective in this context, with a single, large, well-

measures to its customers in communication with a 
competent authority, the proposed application of such a 
system to a wide range of persons throughout the supply 
chain, across a large number of jurisdictions, raises 
significant complexities. The draft provisions 
contemplate a competent authority providing any person 
covered by t
wrongdoing by another person, engaging in an 

first-

gnize 
 

 

6. 5. Each Party shall tak e eff ective measures to require that 
all natural and legal persons referred to in paragraph 1 of 
this Article terminate business relations cease commerc ia l 
transactions in pursuance of the activities ref erred to in 
Artic le 5.1, including transactions re la ting to the supply of 
tobacco, tobacco products, c igarette paper , f ilter tow or 
and manufacturing equipment used in the manufacture of 
tobacco products, with any person who is unf it to conduct 
the activities ref erred to in Artic le 5.1  any customer if a 
competent authority provides information about the  
customer  with sufficient evidence that the customer has 
knowingly engaged in the sale, distribution, storage or 
shipment of tobacco, tobacco products or equipment used 
in the manufacture of tobacco products in contravention of 
obligations of this Protocol or any other activity contrary to 
the obligations of this Protocol. Thereafter, to the extent 
permitted by national law and [upon a decision by the 
competent authorities, after the conclusion of at least 
primary adjudication proceedings], following an 
administrative procedure, such a customer shall be a 

. 
 
7. Each Party shall communicate to the Convention 
Secretariat the identity of the authority that it has 
designated to maintain the list of blocked customers. The 
Convention Secretariat shall compile a list of the 
designated authorities of the Parties and make the list 
available on a web site.  
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maintain a list of blocked customers; 
 
      (b) this list is made available on demand to all natural 
and legal persons referred to in paragraph 1 of this Article; 
 
      (c) once so designated, a customer will remain blocked 
for a period of five years following termination of a 
business relationship in accordance with paragraph 5 of this 
Article; 
 
      (d) all blocked customers shall be barred from 
conducting business, directly or indirectly, with the natural 
and legal persons referred to in paragraph 1 of this Article 
relating to the manufacture, sale, distribution or storage of 
tobacco, tobacco products or manufacturing equipment 
used in the manufacture of tobacco products;  
 
      (e) if a blocked customer does not engage in illicit sale, 
distribution, storage or shipment of tobacco, tobacco 
products or manufacturing equipment used in the 
manufacture of tobacco products or any other activity 
contrary to the provisions of this Protocol during the five-

the customer shall again be subject to the provisions for 
customer identification and verification; and 
 
      (f) if a currently or previously blocked customer 
engages in illicit sale, distribution, storage or shipment of 
tobacco, tobacco products or manufacturing equipment 
used in the manufacture of tobacco products or any other 
activity contrary to the provisions of this Protocol [x] 
number 
permanent. 

from conducting business should be operated by Parties, 
rather than by private commercial actors, should not be 
unduly complex, and should respect due process 
requirements, which may differ between Parties. FCA 
considers that the most reasonable and practicable 
method of achieving the aims of the propose

 
 

 the application of an effective licensing system, in 
combination with the proposed requirement in draft 
Article 6.2 that licensees be required, as part of their 
due diligence obligations, to establish that relevant 
persons with whom they transact also hold valid 
licences. If a competent authority becomes aware that 
a person has or may have engaged in illicit trade  
whether through information provided in a licence 
application, notification of a change to this 
information, notification of a reasonable suspicion by 
a person who engages in a transaction with the 
licensee, or any other means  and this information 
indicates that the person is unfit to conduct activities 
referred to in Article 5.1, the competent authority 
should refuse to grant a licence to the person, or 

, as proposed 
above in relation to draft Article 5.3. If a person does 
not hold a valid licence to engage in relevant 
activities, other persons will have notice that the 
person does not have the approval of the competent 
authority or authorities to engage in those activities  
and should be prohibited from engaging in relevant 
commercial transactions with the person (as proposed 
below in relation to draft Article 12 (Unlawful 
conduct including criminal offences)); and 

8. With regard to blocked customers, each Party shall 
require that:  
 

(a) suppliers immediately communicate the names of 
blocked customers to the designated authority, which will 
maintain a list of blocked customers;  
 
(b) this list is made available on demand to all natural and 
legal persons referred to in paragraph 1 of this Article;  
 
(c) once so designated, a customer will remain blocked 
for a period of five years following termination of a 
business relationship in accordance with paragraph 5 of 
this Article;  
 
(d) all blocked customers shall be barred from conducting 
business, directly or indirectly, with the natural and legal 
persons referred to in paragraph 1 of this Article relating 
to the manufacture, sale, distribution or storage of 
tobacco, tobacco products or manufacturing equipment 
used in the manufacture of tobacco products;  
 
(e) if a blocked customer does not engage in illicit sale, 
distribution, storage or shipment of tobacco, tobacco 
products or manufacturing equipment used in the 
manufacture of tobacco products or any other activity 
contrary to the provisions of this Protocol during the five-

all be lifted and 
the customer shall again be subject to the provisions for 
customer identification and verification; and  
 
(f) if a currently or previously blocked customer engages 
in illicit sale, distribution, storage or shipment of tobacco, 



 
 
 

Negotiating Te xt and D raft ing G roup Proposals FC A Comme nts  FC A Re comme nde d Te xt 
 

 36 

 

to customers by other Parties to the Protocol. 
 

 

 the inclusion of a provision requiring Parties, where 
there is evidence that any person engaged in the 
activities referred to in Article 5.1 is unfit to conduct 
such activities  including evidence that the person 
has engaged in illicit trade  to take effective 
measures to require that all other persons engaged in 
activities referred to in Article 5.1 cease commercial 
transactions in pursuance of such activities with that 
person. Where the person is required to hold a 

effective sanctions for engaging in commercial 
transactions with an unlicensed person may be a 
sufficiently effective measure. However, additional 
measures, such as orders to cease trading with the 
person, may be required, particularly where the 

and is therefore not required to be issued with a 
licence by the Party. 

 
FCA fully supports effective information sharing 
between Parties in respect of persons who are considered 
unfit to conduct the activities referred to in Article 5 and 
whose licences have been suspended or cancelled, and of 
any notifications under proposed Article 6.3 indicating 

y or by 
FCA 

recommends that such information sharing be required 
under draft Article 20 (Information sharing), as 
recommended below. 
 

tobacco products or manufacturing equipment used in the 
manufacture of tobacco products or any other activity 
contrary to the provisions of this Protocol [x] number of 

permanent.  
 

signations assigned 
to customers by other Parties to the Protocol. 
 

10. Each Party shall require all natural and legal persons 
referred to in paragraph 1 of this Article to monitor their 

FCA recommends the deletion of draft Article 6.10. As 
noted above, FCA supports the inclusion in draft Article 
6.2 of an obligation to obtain information about the 

10. Each Party shall require all natural and legal persons 
referred to in paragraph 1 of this Article to monitor their 
customer
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purchases are commensurate with the legitimate demand 
for such products within the intended market of sale or use. 
 

purpose of a transaction, with attention to ensuring that 
production or supply is commensurate with reasonably 
anticipated demand, and recommends the inclusion of an 

also supports the inclusion in draft Article 9 (Security 
and preventive measures) of an obligation not to supply 
tobacco, tobacco products, cigarette paper, filter tow or 
manufacturing equipment used in the manufacture of 
tobacco products in amounts that exceed reasonable 
estimates of consumption or use in the intended market 
of use or retail sale. FCA does not consider the inclusion 
of a further requirement that persons subject to due 
diligence requirements 
purchases to ensure that the quantities of such purchases 
are commensurate with the demand for such products 

necessary. 
 

purchases are commensurate with the legitimate demand 
for such products within the intended market of sale or use. 

 FCA recommends the inclusion of an additional 
provision requiring Parties to endeavour, to the extent 
considered appropriate, to apply due diligence 
requirements to persons engaged in commercial growing 
of tobacco, retailing of tobacco, tobacco products or 
cigarette paper, and transporting of tobacco, tobacco 
products, cigarette paper, filter tow or manufacturing 
equipment used in the manufacture of tobacco products. 
FCA recognizes that requiring growers, retailers and 
transporters to conduct due diligence on other 
participants in the tobacco product supply chain will not 
be practicable in all Parties, but considers that Parties 
should be encouraged to include these important links in 
the supply chain within their due diligence systems when 
feasible.   

6. Each Party shall endeavour, to the extent considered 
appropria te , to apply the requirements in this Artic le to 
na tural and legal persons engaged in the activities referred 
to in Artic le 5.2. 
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Artic le 7 
Track ing and trac ing 

 
1. For the purposes of further securing the supply chain and 
to assist in the investigation of illicit trade in tobacco 
products, the Parties to this Protocol agree to establish a 
global tracking and tracing regime, comprising of both 
national/regional systems and a global information sharing 
focal point located at the Convention Secretariat of the 
WHO Framework Convention on Tobacco Control and 
accessible to all Parties, enabling Parties or designated 
competent authorities to make enquiries and receive 
relevant information.  
 
2. Each Party shall establish where such a system does not 
exist, a tracking and tracing system for all tobacco products 
that are manufactured in or imported onto its territory, 
taking into account available best practices. 
 
3. Pursuant to paragraph 1 of this Article and, with a view 
to enabling effective tracking and tracing, each Party shall 
require that unique, secure and non-removable 
identification markings (hereafter called unique 
identification markings) are affixed to: 
 
      (a) all unit packets of cigarettes and, to the extent 
considered appropriate, cartons and master cases if the 
products are manufactured for domestic market; 
 
      (b) all master cases, cartons and, as soon as technology 
is available, unit packets of cigarettes, if the products are 
exported; 
 

FCA supports the establishment of an effective global 
tracking and tracing regime for tobacco products. In 
order to effectively combat illicit trade, authorities must 
monitor the movement of lawfully manufactured tobacco 
products, and, upon seizure of such products, be able to 
access information to assist in recreating their movement 
through the supply chain.  
 
While FCA broadly supports the approach taken in draft 
Article 7, as submitted by Drafting Group 1, it considers 
that important amendments are required to ensure a 
strong and clear regime. In particular, FCA is concerned: 
that the draft provisions draw unhelpful distinctions 
between products manufactured for domestic use and 
products for export, as well as between different kinds of 
packaging and products; that some of the draft provisions 
do not accurately represent the current state of available 
technologies for tracking and tracing; that there is no 
provision for a minimum level of interoperability 

ensure that the 
proposed regime can operate at the global level; and that 
there is no clear commitment to develop the regime into 
a fully functioning tracking and tracing regime requiring 
recording of information through the supply chain and 
not only at the time of manufacture, import or first 
shipment. FCA offers the following recommendations to 
address these concerns and to strengthen and clarify the 
draft provisions: 
 

 

in draft Article 1 and are therefore unnecessary, 

Artic le 7 

Track ing and trac ing 
 
1. For the purposes of further securing the supply chain and 
to assist in the investigation of illicit trade in tobacco 
products, the Parties to this Protocol agree to establish a 
global tracking and tracing regime, comprising of both 
national/regional systems and a global information sharing 
focal point located at the Convention Secretariat of the 
WHO Framework Convention on Tobacco Control and 
accessible to all Parties, enabling Parties or designated 
competent authorities to make enquiries and receive 
relevant information.  
 
2. Each Party shall establish, where such a system does not 
exist, a tracking and tracing system for all tobacco products 
that are manufactured in or imported onto its territory, 
taking into account available best practices. 
 
3. Pursuant to paragraph 1 of this Article , and, with a view 
to enabling effective tracking and tracing, each Party shall, 
within three years of entry into force of this Protocol for 
tha t Party, require that unique, secure and non-removable 
identification markings (hereafter called unique 
identification markings) are affixed, a t the time of 
manufacture or import or by the time of f irst shipment, to: 
(a) all packages, inc luding unit packets of cigarettes and, to 
the extent considered appropriate, cartons and master cases, 
and any outside packaging , of tobacco products if the 
products are manufactured in or imported onto its territory 
for domestic market; 
 
      (b) all master cases, cartons and, as soon as technology 
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      (c) other tobacco products manufactured in or imported 
onto its territory, when technology is sufficiently developed 
in accordance with subparagraph 12(c) of this Article or 
otherwise. 
 

should be deleted;  
 

 in draft Article 7.3, as recommended by the Office of 
the Legal Counsel, the distinctions between products 
intended for domestic use and products for export, 
and between different forms of packaging of tobacco 
products, should be removed. As noted in the 
comments of the Legal Counsel at paras 12-13 of the 
report of Drafting Group 1, there is nothing in Article 
15 of the FCTC to support a distinction between 
products for domestic use and products for export, or 
to support the exclusion of certain kinds of packages 
from the tracking and tracing regime. As proposed by 
the Drafting Group, draft Article 7.3 would require 

igarettes for export. Unit packets of 
cigarettes for export would only need to be marked 

requirement to mark unit packets for the domestic 
market is a clear acknowledgment that the necessary 
technologies are already available, the rationale for 
this distinction is difficult to understand. Master 
cases and cartons for the domestic market would only 

other than cigarettes would only be required to be 

 again, given that the same technologies available to 
mark unit packets of cigarettes should be applicable 
to other packaged tobacco products, the rationale for 
this distinction is difficult to understand. The 
distinctions drawn in draft Article 7.3 could create 
very significant loopholes in the regime, which 

is available, unit packets of cigarettes, if the products are 
exported; 
 
      (c) other tobacco products manufactured in or imported 
onto its territory, when technology is sufficiently developed 
in accordance with subparagraph 12(c) of this Article or 
otherwise. 
 



 
 
 

Negotiating Te xt and D raft ing G roup Proposals FC A Comme nts  FC A Re comme nde d Te xt 
 

 40 

would be easily exploitable by those engaged in 
illicit trade, seriously undermining the effectiveness 
of the proposed regime. FCA recommends that draft 
subparagraphs (a), (b) and (c) be removed and 
replaced with the wording recommended by the 
Office of the Legal Counsel, requiring each Party to 

all packages, 
including cartons and master cases, and any outside 
packaging, of tobacco products manufactured in or 

 
 
Draft Article 7.3 should also set out the timeframe 
within which each Party to the protocol must 
implement the requirement for affixation of unique 
identification markings, and the point in the supply 
chain by which the markings are required to be 
affixed. Draft Article 7.5 proposes that each Party 
require recording of tracking and tracing information 
within three years of the entry into force of the 
protocol for that Party, and that the information be 
required to be recorded at the time of manufacture, 
import or first shipment. FCA recommends that these 
requirements as to timing also be applied to the 
affixation of unique identification markings.  
 
As noted below in relation to draft Articles 7.5-7.9, 
FCA considers that clarification is required as to the 
means by which Parties will access information about 
tobacco products marked under 
tracking and tracing systems. For the proposed global 
regime to function, a minimum level of 
interoperability will be required between the marking 
systems used by Parties to fulfil the requirements of 
draft Article 7.3. FCA considers that the achievement 
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of this minimum level of interoperability will require 
further discussion, but notes that the most practical 
means of ensuring that all Parties can identify and 
understand unique identification markings may be the 
inclusion of a requirement that each Party include, as 
part of its unique identification marking system, a 
unique serial number on each package of tobacco 
products, including cartons, master cases and any 
outside packaging. 

 
4.1 Each Party shall, as part of the global tracking and 
tracing regime, require that the unique identification 
markings affixed, pursuant to paragraph 3 of this Article, 
allow for the determination, either directly or accessible by 
means of a link, of the following information: 
 
      (a) date and location of manufacture; 
 
      (b) manufacturing facility; 
 
      (c) machine used to manufacture tobacco products; 
 
      (d) production shift of manufacture; 
 
      (e) the name, invoice, order number and payment 
records of the first customer who is not affiliated with the 
manufacturer; 
 
     (f) the intended market of retail sale; 
 
     (g) product description; 
 
     (h) any warehousing and shipping; 

FCA broadly supports the items of information listed in 
draft Article 7.4 as the minimum to be accessible through 
the unique markings proposed to be required under draft 
Article 7.3, but considers that certain additional items 
should be added, particularly in respect of products 

tory: 
 

 in addition to the date and location of manufacture, 
draft subprovision (a) should include, for imported 

territory;  
 

 an additional subprovision should be included, 
following draft subprovision (d), to require the name, 
address and licence number of the manufacturer, and, 
if the products are imported, the importer. This 
critical information has been proposed to be included 
in respect of the first purchaser not affiliated with the 
manufacturer, and should also be included in respect 
of the manufacturer (and, where applicable, importer) 
itself; 

 

 draft subprovision (e) (which, if the additional 
subprovision were included, would be renumbered 
(f)), should apply to the first purchaser of the 

4.1 Each Party shall, as part of the global tracking and 
tracing regime, require that the unique identification 
markings affixed, pursuant to paragraph 3 of this Article, 
allow for the determination, either directly or accessible by 
means of a link, of, a t minimum, the following information: 
 
      (a) date and location of manufacture , and, if the 
products are imported onto its terr itory, da te and loca tion 
of entry; 
 
      (b) manufacturing facility; 
 
      (c) machine used to manufacture tobacco products; 
 
      (d) production shift of manufacture; 
 
      (e) the name , address and licence number of the 
manufacturer, and, if the products are imported onto its 
territory, the importer; 
 
      (e) (f) the name, address, invoice, order number and 
payment records, and, if applicable, licence number of the 
first purchaser of the products customer who is not 
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      (i) the identity of any known subsequent purchaser; and 
 
      (j) the intended shipment route, the shipment date, 
shipment destination, point of departure and consignee. 
 
4.2 However, the information in subparagraphs (a), (b), (c), 
(d), (g) and where the information set out in subparagraph 
(f) is available, shall mandatorily form part of the unique 
identification markings. 
 
4.3 Further, where the information in subparagraph (f) is 
not available at the time of marking, the Parties shall 
require the inclusion of such information in accordance 
with the provisions of Article 15.2(a) of the WHO 
Framework Convention on Tobacco Control. 
 
 

 

 

products who is not affiliated with the manufacturer 
or importer
address and, if covered by licensing requirements, 
licence number; 

 

 draft subprovision (g) (which, if the additional 
subprovision were included, would be renumbered 
(h)), should include product quantity, as well as 
product description; 

 

 draft subprovision (h), which is unclear, should be 
deleted. The shipping process is dealt with in detail 
in draft subprovision (j); and 

 

 draft subprovision (j) should include the carrier, and 
the name and address of the consignee. 

 
FCA considers that draft Article 7.4.2 is likely to cause 
confusion. It is not clear what is intended by the 
proposed requirement that certain of the required 

of the unique 

stated, and the information separated into two 
subprovisions. FCA awaits further clarification of this 
proposal. 
 
FCA does not support the proposed requirement in draft 
Article 7.
available at the time of marking, the Parties shall require 
the inclusion of such information in accordance with the 
provisions of Article 15.2(a) of the WHO Framework 

The intended market 
of retail sale should always be known by the time of first 

affiliated with the manufacturer or importer; 
 
     (f) (g) the intended market of retail sale; 
 
     (g) (h) product description and quantity; 
 
     (h) any warehousing and shipping; 
 
      (i) the identity of any known subsequent purchaser; and 
 
      (j) the intended shipment route, the shipment date, 
shipment destination, carrier, point of departure, and the 
name and address of the consignee. 
 
[4.2 However, the information in subparagraphs (a), (b), 
(c), (d), (g) and where the information set out in 
subparagraph (f) is available, shall mandatorily form part of 
the unique identification markings.] 
 
4.3 Further, where the information in subparagraph (f) is 
not available at the time of marking, the Parties shall 
require the inclusion of such information in accordance 
with the provisions of Article 15.2(a) of the WHO 
Framework Convention on Tobacco Control. 
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shipment, which is the time by which markings should 
be required to be affixed. This critical information 
should therefore be clearly required to be accessible 
through the unique identification markings.  
 

5. Each Party shall require, within three years of entry into 
force of this Protocol for that Party, that the information set 
out in paragraph 4 of this Article is recorded, at the time of 
production, or at the time of first shipment by any 
manufacturer or at the time of import onto its territory of 
products covered by paragraph 3 of this Article. 
 
6. Each Party shall ensure that the information recorded 
under paragraph 5 of this Article is accessible by the 
designated competent authority by means of a link with the 
unique identification markings required under paragraphs 3 
and 4 of this Article. 
 
7. Each Party shall ensure that the information recorded in 
accordance with paragraph 5 of this Article, as well as the 
unique identification markings rendering such information 
accessible in accordance with paragraph 6 of this Article 
shall be included in a format authorized by the designated 
competent authority and available through a central point 
on its territory.  
 
8. Each Party shall ensure that the information recorded 
under paragraph 5 of this Article is accessible to the global 
information sharing focal point on request through a 
standard electronic secure interface with its 
national/regional central point. The global information 
sharing focal point shall compile a list of the designated 
competent authorities of the Parties and make the list 

FCA considers that draft Articles 7.5-7.9, dealing with 
the workings of the global tracking and tracing regime, 
require further clarification. The intent of the draft 
provisions appears to be to create a number of linked 
databases, with each Party: requiring the recording of the 
information in draft Article 7.4 in a database or 
databases; ensuring that the recorded information is then 
included in a database described as a national or regional 

secure electronic interface, so that the global focal point 
can respond to queries when information about marked 
products is required for detection or investigation of 
illicit trade. FCA considers that revisions to draft 
Articles 7.5-7.9 are necessary to clarify the proposed 
requirements of the global regime.  
 
As noted above in relation to draft Article 7.3, a key 
matter that requires further discussion is the need to 
ensure a minimum level of interoperability between 

 marking systems. In order to input a query into 

products marked in another jurisdiction, as proposed 
under draft Article 7.9, Parties or their designated 
competent authorities will need to be able to identify and 
understand the unique identification markings affixed to 
the products. For the proposed global regime to function, 

either include 

[5. Each Party shall require, within three years of entry into 
force of this Protocol for that Party, that the information set 
out in paragraph 4 of this Article is recorded, at the time of 
production, or at the time of first shipment by any 
manufacturer or at the time of import onto its territory of 
products covered by paragraph 3 of this Article.] 
 
[6. Each Party shall ensure that the information recorded 
under paragraph 5 of this Article is accessible by the 
designated competent authority by means of a link with the 
unique identification markings required under paragraphs 3 
and 4 of this Article.] 
 
[7. Each Party shall ensure that the information recorded in 
accordance with paragraph 5 of this Article, as well as the 
unique identification markings rendering such information 
accessible in accordance with paragraph 6 of this Article 
shall be included in a format authorized by the designated 
competent authority and available through a central point 
on its territory.] 
 
[8. Each Party shall ensure that the information recorded 
under paragraph 5 of this Article is accessible to the global 
information sharing focal point on request through a 
standard electronic secure interface with its 
national/regional central point. The global information 
sharing focal point shall compile a list of the designated 
competent authorities of the Parties and make the list 
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available to all Parties. 
 
9. Each Party or the designated competent authority shall: 
 
       (a) access in a timely manner through making a query 
to the global information sharing focal point the 
information outlined in paragraph 4; 
 
      (b) justify that such information is necessary for the 
purpose of detection or investigation of illicit trade in 
tobacco products; 
 
      (c) not unreasonably withhold information; 
 

       (d) protect, as mutually agreed, any information that is 
exchanged. 
 

a human readable marking such as a numerical code, or 
use compatible technologies. As noted above, FCA 
considers that the most practical means of ensuring the 
workability of the proposed global regime may be the 
inclusion of a requirement that all Parties include, as part 
of their unique identification marking system, a unique 
serial number on each package of tobacco products, 
including cartons, master cases and any outside 
packaging. 
 
It should be noted that further information will be 
required as to the likely costs of the global regime, 
including costs at the international level of establishing 
and maintaining the proposed global information sharing 
focal point, and costs to Parties of establishing and 
maintaining the proposed national or regional central 
points. The 
financial arrangements (Document FCTC/COP/INB-
IT/4/5), at para 25, estimates that development of 

are and support documentation required to carry 
out information-sharing functions for the international 

entry into force of the protocol will cost US $400,000, 
but identifies the need for review of th
later stage after the requirements of the protocol are 

that the cost would be increased if 

multiple languages, specific communication channels in 
addition to the Inter  
 

available to all Parties.] 
 
[9. Each Party or the designated competent authority shall: 
 
       (a) access in a timely manner through making a query 
to the global information sharing focal point the 
information outlined in paragraph 4; 
 
      (b) justify that such information is necessary for the 
purpose of detection or investigation of illicit trade in 
tobacco products; 
 
      (c) not unreasonably withhold information; 
 

       (d) protect, as mutually agreed, any information that is 
exchanged.] 
 

10. Each Party shall require the further development and 
expansion of the scope of the applicable tracking and 
tracing system to require the marking and recording of 

Fully functioning tracking and tracing systems require 
recording of information through the supply chain, and 
not only at the time of manufacture, import or first 

10. Each Party shall require the further development and 
expansion of the scope of the applicable tracking and 
tracing system to require the marking and recording of 
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information relating to sales by first purchasers, second 
purchasers and, wherever feasible, subsequent purchasers, 
and to enable recording and access to such information in 
accordance with the provisions of this Article. 
 
11. Parties shall cooperate with each other to ensure that, as 
far as possible, the tracking and tracing systems established 
on their territories avoid duplication of requirements 
imposed on manufacturers or importers of tobacco 
products. 
 
12. Parties shall cooperate with each other and with 
competent international organizations, as mutually agreed, 
in sharing and developing best practices for tracking and 
tracing systems including: 
 
      (a) facilitation of the development, transfer and 
acquisition of improved tracking and tracing technology, 
including knowledge, skills, capacity and expertise; 
 
      (b) support for training and capacity-building 
programmes for Parties that express such a need; and 
 
      (c) further development of the technology to mark and 
scan unit packets of cigarettes and unit packs of other 
tobacco products to make accessible the information listed 
in paragraph 4 of this Article.  
 

shipment. Draft Article 7.10, under which Parties are to 

tracking and tracing systems to require recording of and 

purchasers, second purchasers and, wherever feasible, 

appropriate action is taken to ensure the recording of 
information through the supply chain. A clear process for 
further development and expansion of the global tracking 
and tracing regime is required. FCA therefore 
recommends the inclusion of an additional provision 
providing that the Meeting of the Parties shall, at its first 
session, establish a technical committee responsible for 
making recommendations on the further development 
and expansion of the global tracking and tracing regime.  
 
FCA fully supports cooperation to facilitate the 
development, transfer and acquisition of improved 
technology, knowledge, skills, capacity and expertise, 
and to support training and capacity-building 
programmes where required. In draft Article 7.12 
(which, if the additional provision recommended by FCA 
were included, would be renumbered Article 7.13), FCA 
recommends the deletion of subprovision (c), which 
duplicates the broader requirement for cooperation in 
development of improved tracking and tracing 
technology in subprovision (a), and misrepresents the 
current state of technology.  

information relating to sales by first purchasers, second 
purchasers and, wherever feasible, subsequent purchasers, 
and to enable recording and access to such information in 
accordance with the provisions of this Article. 
 
11. The Meeting of the Parties shall, a t its f irst session, 
establish a technical committee responsible for mak ing 
recommenda tions to the Meeting of the Parties on the 
further deve lopment and expansion of the scope of the 
global track ing and trac ing regime .  
 
11. 12. Parties shall cooperate with each other to ensure 
that, as far as possible, the tracking and tracing systems 
established on their territories avoid duplication of 
requirements imposed on manufacturers or importers of 
tobacco products. 
 
12. 13. Parties shall cooperate with each other and with 
competent international organizations, as mutually agreed, 
in sharing and developing best practices for tracking and 
tracing systems including: 
 
      (a) facilitation of the development, transfer and 
acquisition of improved tracking and tracing technology, 
including knowledge, skills, capacity and expertise; and 
 
      (b) support for training and capacity-building 
programmes for Parties that express such a need.; and 
 
      (c) further development of the technology to mark and 
scan unit packets of cigarettes and unit packs of other 
tobacco products to make accessible the information listed 
in paragraph 4 of this Article.  
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Artic le 8 

Record-keeping 
 
1. [Each Party [shall] / [s hould] require [that] [the  tobacco 
indus try] / [all natural and legal persons engaged in the 
commercial sale of tobacco or in the manufacture, sale, 
[distribution, storage, shipment,] import or export of 
tobacco products [or manufacturing equipment used in the 
manufacture of tobacco products]] [to] [raw mate rials  and 
inputs  for tobacco product manufacture ] maintain 
complete and accurate records of all transactions relevant to 
the objectives and purposes of this Protocol in accordance 
with its national laws and regulations.] 
 

or 
 
[Each party s hall re quire  that all natu ral and le gal 
pe rsons  e ngaged in the activ ities re fe rre d to in A rticle 
5.1: 
 
      (a) maintain comple te and accurate  records  of all 
trans actions re levant to the objectives and purposes of 
this  Protocol; 
 
      (b) provide  ge ne ral information on the marke t, 
whe re  one  exists, production volumes, imports , exports 
and/or s ales , tre nds, forecas ts , and othe r re levant 
information;  
 
      (c) the quantities  of all tobacco, tobacco products, 
and manufacturing e quipme nt used in the manufacture 

or control ke pt in stock in tax and cus toms  ware houses 

FCA supports the proposed requirement that key 
participants in the tobacco product supply chain be 
required to keep records, including records of all relevant 
commercial transactions in which they engage, and to 
make these records easily accessible to relevant 
authorities. These requirements will assist authorities in 
monitoring the trade in tobacco, tobacco products, 
cigarette paper, filter tow and manufacturing equipment 
used in the manufacture of tobacco products, and in 
detecting, investigating and prosecuting illicit trade. FCA 
recommends the following amendments to strengthen the 
proposed record-keeping requirements. 
 
In relation to draft Articles 8.1 and 8.2, FCA 
recommends the combination of the two draft provisions 
into a single Article applicable to all natural and legal 
persons engaged in the activities referred to in Article 
5.1, as proposed in the middle option included in the 
Negotiating text. As noted above in relation to draft 
Article 6, FCA is concerned that inconsistencies in 
language between the activities covered by different 
provisions of Part III of the draft protocol will lead to 
confusion and difficulties in application. FCA therefore 
fully supports the application of the record-keeping 
requirements in Article 6 to the same categories of 
persons proposed to be licensed under Article 5  those 
engaged in commercial: 

- manufacturing, import, export, warehousing, 
brokering or wholesaling of tobacco products; 

- import, export, warehousing, primary processing, 
wholesaling or brokering of tobacco, excluding 
wholesaling or primary processing by the person 
responsible for growing the tobacco; and 

Artic le 8 

Record-keeping 
 
 
1. [Each Party [shall] / [s hould] require [that] [the  tobacco 
indus try] / [all natural and legal persons engaged in the 
commercial sale of tobacco or in the manufacture, sale, 
[distribution, storage, shipment,] import or export of 
tobacco products [or manufacturing equipment used in the 
manufacture of tobacco products]] [to] [raw mate rials  and 
inputs  for tobacco product manufacture ] maintain 
complete and accurate records of all transactions relevant to 
the objectives and purposes of this Protocol in accordance 
with its national laws and regulations.] 
 

or 
 
[Each pParty s hall re quire  that all natural and le gal 
pe rsons  e ngaged in the activ ities re fe rre d to in A rticle 
5.1:  (a) maintain comple te and accurate  records  of: 
 

      (a) all trans actions in which they engage in 

pursuance of the activities re levant to the obje ctives and 
purposes of this Protocol; 
 
      (b) provide  ge ne ral information on the marke t, 
whe re  one exis ts, as applicable , production volumes, 
imports , exports  and/or s ales, tre nds, fore cas ts, and 
othe r re levant information; and 

 
      (c) the quantities  of all tobacco, tobacco products, 
and c igarette paper , filter tow and manufacturing 
e quipme nt used in the  manufactu re  of tobacco 
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unde r the  regime  of trans it or duty s us pe ns ion as  of the 
date  of the  re quest.] 
 
2. Each Party [shall] / [s hould] require persons licensed in 
accordance with Article 5 to provide the following 
information to the competent authorities, on request: 
 
     [(a) general information on market volumes, trends, 
forecasts and other relevant information; and] 
 
     (b) the quantities of [raw mate rials  [and inputs  in the 
production of tobacco,]] [tobacco,] tobacco products, [ke y 
inputs] [and manufacturing equipment used in the 
manufacture of 
possession, custody or control kept in stock in tax and 
customs warehouses under the regime of transit or duty 
suspension [or te mporary regime ] as of the date of the 
request. 
 

- manufacture, import, export, brokering or 
wholesaling of cigarette paper, filter tow or 
manufacturing equipment used in the 
manufacture of tobacco products, and retailing of 
filter tow or manufacturing equipment used in the 
manufacture of tobacco products. 

 

FCA recommends that Article 8.1(a) require record-
keeping in respect of all transactions in which the 
covered persons engage in pursuance of the activities 
referred to in Article 5.1, rather than transactions 

 

sufficiently defined. All transactions engaged in in 
pursuance of the regulated activities should be covered. 
 
Draft subprovisions (b) and (c) should fall under the 
same requirement 

 (and make them available to the competent 
authority or authorities, along with other records, under 
draft Article 8.5), rather than just a requirement to 
provide  information. The proposed requirement to 

 would require persons 
engaged in covered activities to be prepared at all times 
to provide authorities with a wide range of information, 
including information that they may not possess, such as 

 i

information be refined to cover only information specific 
to the relevant commercial activities of the covered 
person. This information should include quantities of any 
tobacco, tobacco products, cigarette paper, filter tow or 
manufacturing equipment 

products , 
control, inc luding warehoused tobacco or tobacco 

products ke pt in s tock in tax and customs  ware houses 
unde r the  regime  of trans it or duty s us pe ns ion as  of the 
date  of the  re quest.] 
 
2. Each Party [shall] / [s hould] require persons licensed in 
accordance with Article 5 to provide the following 
information to the competent authorities, on request: 
 
     [(a) general information on market volumes, trends, 
forecasts and other relevant information; and] 
 
     (b) the quantities of [raw mate rials  [and inputs  in the 
production of tobacco,]] [tobacco,] tobacco products, [ke y 
inputs] [and manufacturing equipment used in the 

possession, custody or control kept in stock in tax and 
customs warehouses under the regime of transit or duty 
suspension [or te mporary regime ] as of the date of the 
request. 
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custody or control, including, but not limited to, 
warehoused tobacco or tobacco products.  

 
3. With respect to [raw mate rials and inputs in the 
production of tobacco,] [tobacco,] tobacco products[, key 
inputs] [and manufacturing equipment used in the 
manufacture of tobacco products] sold or manufactured on 
the territory of the Party for export outside the territory of 
the Party or subject to duty-suspended movement in transit 
on the territory of the Party, each Party [shall] / [s hould] in 
accordance with its national laws and regulations require 
that persons licensed or equivalently approved in 
accordance with this Protocol provide the competent 
authorities in the country of departure (electronically where 
the appropriate infrastructure exists) at the time of 
departure from their control with the following information 
upon request: 
 
      (a) date of shipment from the last point of physical 
control of the products by the person licensed in 
accordance with this Protocol; 
 

      (b) details concerning the products shipped (including 
brand, amount, warehouse); 
 
      (c) intended shipping routes and destination; 
 
      (d) identity of the natural or legal person[s] to whom 
the products are being shipped; 
 
      (e) mode of transport, including the identity of the 
transporter; 
 

FCA supports the proposal that Parties require persons 
licensed in accordance with Article 5 to provide 
competent authorities, upon request, with information in 
relation to tobacco, tobacco products, cigarette paper, 
filter tow and manufacturing equipment for export 

-suspended 
movement in transit on its territory.  FCA recommends 
deletion from draft Article 8.3 (which, if the 
recommendations above were accepted, would be 
renumbered 8.2) 

competent authorities, and recommends further minor 
amendments to simplify and clarify the draft Article. 

3. 2. With respect to [raw mate rials and inputs in the 
production of tobacco,] [tobacco,] tobacco products[, 
c igarette paper , f ilter tow ke y inputs] [and manufacturing 
equipment used in the manufacture of tobacco products] 
sold or manufactured on its the territory of the Party for 
export outside its the territory of the Party or subject to 
duty-suspended movement in transit on its the territory of 
the Party, each Party [shall] / [s hould], in accordance with 
its domestic national laws and regulations, require that 
persons licensed or equivalently approved in accordance 
with this Protocol provide the competent authorities in the 
country of departure (electronically where the appropriate 
infrastructure exists) at the time of departure from their 
control with the following information, where applicable, 
upon request: 
 
      (a) date of shipment from the last point of physical 
control of the products by the person licensed in 
accordance with this Protocol; 
 

      (b) details concerning the items products shipped 
(including brand, amount, warehouse); 
 
      (c) intended shipping routes and destination; 
 
      (d) identity of the natural or legal person[s] to whom 
the items products are being shipped; 
 
      (e) mode of transport, including the identity of the 
transporter; 
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      (f) expected date of arrival of the shipment at the 
intended shipping destination; and  
 
      [(g) intended market of retail sale or use.] 
 

 
      (f) expected date of arrival of the shipment at the 
intended shipping destination; and  
 
      [(g) intended market of retail sale or use.] 
 

4. If feasible, each Party shall require that tobacco growers, 
except for traditional growers working on a non-
commercial basis* and retailers maintain complete and 
accurate records of all [relevant] transactions in which they 
engage in accordance with its national laws and 
regulations. 
 
5. For the purposes of implementing paragraph 1 of this 
Article, each Party shall adopt effective legislative, 
executive, administrative or other measures to require that 
all records are: 
 
      (a) maintained for a period of [not less] than [five 
years]; 
 
      (b) made available to the competent [authority or] 
authorit[y]/[ies]; and 
 
      (c) kept in a common format, as far as possible, or as 
prescribed by the competent authorit[y]/[ies]. 
 

FCA recommends that draft Article 8.4 be amended for 
consistency with the proposed wording of Articles 5.2 
and 6.5  , to the extent 
considered appropriate, to apply record-keeping 
requirements to persons engaged in commercial growing 
of tobacco or retailing of tobacco, tobacco products or 
cigarette paper, and commercial transporting of tobacco, 
tobacco products, cigarette paper, filter tow or 
manufacturing equipment used in the manufacture of 
tobacco products. FCA considers that this provision 
should follow draft Article 8.5 (which, if the 
recommendation in relation to draft Articles 8.1 and 8.2 
were accepted, would be renumbered Article 8.3) rather 
than precede it. FCA fully supports the proposed 
requirements that records be maintained for a minimum 
period of five years, made available to competent 
authorities, and, as far as possible, kept in a common 
format. 
 

4. If feasible, each Party shall require that tobacco growers, 
except for traditional growers working on a non-
commercial basis* and retailers maintain complete and 
accurate records of all [relevant] transactions in which they 
engage in accordance with its national laws and 
regulations.  
 
5. 3. For the purposes of implementing paragraph 1 of this 
Article, each Party shall adopt effective legislative, 
executive, administrative or other measures to require that 
all records are:  
 

(a) maintained for a period of [not less] than [five years];  
 
(b) made available to the competent [authority or] 
authorit[y]/[ies]; and  
 

   (c) kept in a common format, as far as possible, or as 
prescribed by the competent authorit[y]/[ies]. 
 
4. Each Party shall endeavour, to the extent considered 
appropria te , to apply the requirements in this Artic le to all 
na tural and legal persons engaged in the activities referred 
to in Artic le 5.2. 
 

6. Each Party shall, as appropriate and subject to national 
laws, establish a system for sharing details contained in all 

FCA fully supports the inclusion in the protocol of 
requirements for the sharing of information contained in 

6. Each Party shall, as appropriate and subject to national 
laws, establish a system for sharing details contained in all 
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records kept in accordance with this Article with other 
Parties. (consensus)1 
 
1 Consensus reached in Committee A. 
 

records kept pursuant to Article 8. However, FCA 
considers that this should be provided for in draft Article 
20 (Information sharing), as recommended below, rather 
than a system being established separately by each Party. 
FCA therefore recommends the deletion of draft Article 
8.6 and the inclusion in Article 20 of a requirement to 
share, when necessary for the prevention, detection, 
investigation or prosecution of unlawful conduct 
including criminal offences covered by the protocol, 

. 
 

records kept in accordance with this Article with other 
Parties.  
 

7. Parties shall endeavour to cooperate, with each other and 
with competent international organizations, in 
progressively sharing and developing improved systems for 
record-keeping. (consensus)1 
 
1 Consensus reached in Committee A. 

 

FCA supports the proposed requirement that Parties 
endeavour to cooperate in respect of technologies for 
record-keeping. 

7. 5. Parties shall endeavour to cooperate, with each other 
and with competent international organizations, in 
progressively sharing and developing improved systems for 
record-keeping. 

Artic le 9 

Security and [othe r] preventive measures 
 
1. Each Party shall adopt[, in accordance  with its  national 
laws  and re gulations  and implement effective legislative, 
executive, administrative or other measures to require that 
[all natural and legal persons engaged in commercial sales 
of tobacco or in the manufacture, sale, distribution, storage, 
shipment, import or export of tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products] / [the  tobacco indus try] [the  activ ities 
re fe rre d to in A rtic les 5.1 and 5.2]] take all [reasonably] 
e ffective measures to prevent the diversion of [ raw 
mate rials  and inputs  in the  production of tobacco,] / 
[bas ic inputs , raw mate rials , and] [tobacco,] tobacco 

FCA strongly supports the proposed requirement that 
participants in the tobacco product supply chain be 
subject to a general requirement to take measures to 
prevent diversion into illicit trade channels. To clarify 
and strengthen draft Article 9.1, FCA: 
 

 
reasonably practicable meas

The measures available will be different for different 
participants in the supply chain  for example, a 
manufacturer has significant control over the supply 
chain, and should be held to a different standard in 
preventing diversion into illicit trade channels than a 

Artic le 9 

Security and [othe r] preventive measures 
 
1. Each Party shall adopt[, in accordance  with its  national 
laws  and re gulations  and implement effective legislative, 
executive, administrative or other measures to require that 
[all natural and legal persons engaged in commercial sales 
of tobacco or in the manufacture, sale, distribution, storage, 
shipment, import or export of tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products] / [the  tobacco indus try] [the  activ ities 
re fe rre d to in A rtic les  5.1 and 5.2]] take all [reasonably 
practicable ] e ffective  measures to prevent the diversion of 
[raw mate rials  and inputs  in the production of tobacco,] 
/ [bas ic inputs , raw mate rials , and] [tobacco,] tobacco 
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products[, ke y inputs,] and manufacturing equipment used 
in the manufacture of tobacco products into illicit trade 
channels. 

 

diversion should be applicable to all participants in 
the supply chain. 
prac  tobacco growing 
or retailing will differ from what is reasonably 
practicable for a manufacturer of tobacco products, 
all key participants in the tobacco product supply 
chain, including growers, retailers and transporters, 
should be required to meet this standard; 
 

 supports the proposal that the requirement apply to 
all categories of persons recommended to be covered 
by Articles 5.1 and 5.2, to avoid confusion and 
difficulties in application across the various 
provisions of Part III of the protocol; and 

 

 recommends that diversion of tobacco, cigarette 
paper, filter tow or manufacturing equipment used in 
the manufacture of tobacco products into illicit trade 
channels should be covered by the requirement, not 
only diversion of tobacco products. 

 

products[, c igarette paper , filter tow ke y inputs ,] and 
manufacturing equipment used in the manufacture of 
tobacco products into illicit trade channels. 
 

2. Each Party shall in accordance with national laws ensure 
that any contravention of the measures adopted pursuant to 
paragraph 1 of this Article is subject to appropriate 
criminal, or civil or administrative procedures and 
effective, proportionate and dissuasive sanctions, including, 
as appropriate, suspension or cancellation of a licence. 
(Placement of artic le needs further discussion) 
 

FCA fully supports the application of appropriate 
criminal, civil and/or administrative procedures and 
effective, proportionate and dissuasive sanctions for 
breach of the obligation to take measures to prevent 
diversion into illic it trade channels. However, noting that 
Parties at INB-3 considered that the placement of draft 
Article 9.2 requires further discussion, FCA considers 
that the appropriate place for sanctions to address this 
conduct is draft Article 14 (Prosecutions and sanctions), 

be necessary to ensure that legal and natural persons held 
liable for the unlawful conduct including criminal 

2. Each Party shall in accordance with national laws ensure 
that any contravention of the measures adopted pursuant to 
paragraph 1 of this Article is subject to appropriate 
criminal, or civil or administrative procedures and 
effective, proportionate and dissuasive sanctions, including, 
as appropriate, suspension or cancellation of a licence. 
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offences established in accordance with Article 12 are 
subjected to effective, proportionate and dissuasive 

recommends the deletion of 
draft Article 9.2, and the inclusion of failure to take 

w in relation to draft 
Article 12. 
 

[3. Each Party shall adopt and implement effective 
legislative, executive, administrative or other measures to 
require that tobacco products are not intermingled* with 
non-tobacco products during the progression through the 
supply chain of tobacco products, including during storage, 
warehousing, transit, transport, import and export, if 
intended to conceal or disguise tobacco products.] 
(Placement of artic le needs further discussion) 
 

or 
 
[Each Party may adopt and implement effective legislative, 
executive, administrative or other measures to expand the 
depth of its minimum obligations pursuant to this Article 
and to further enhance its security and preventive measures 
scheme. Additional measures may include; 
 
      (a) requiring suspension or cancellation of a licence and 
prohibition of the licencee from reapplying for a license 
during a five year period for contravention of the measures 
adopted pursuant to paragraph 1 of this Article; 
 
      (b) requiring that tobacco products are not intermingled 
with non-tobacco products during the progression through 
the supply chain of tobacco products, including during 

FCA fully supports the inclusion in the protocol of a 
prohibition on intermingling of tobacco products with 
non-tobacco products for the purpose of concealing or 
disguising the tobacco products. However, noting that 
Parties at INB-3 considered that the placement of draft 
Article 9.3 requires further discussion, and that Drafting 
Group 2 has recommended draft Article 12.1(d)  which 
would require Parties to establish as unlawful conduct 
intermingling tobacco products with non-tobacco 

products during the progression through the supply chain 
of tobacco products, including during storage, 
warehousing, transit, transportation, import or export, for 
the purpose of concealing or disguising tobacco 

 FCA considers the proposed requirement in 
draft Article 9.3 that Parties adopt and implement 
effective measures to require that tobacco products are 
not intermingled with non-tobacco products to be 
unnecessary. 
 

[3. Each Party shall adopt and implement effective 
legislative, executive, administrative or other measures to 
require that tobacco products are not intermingled* with 
non-tobacco products during the progression through the 
supply chain of tobacco products, including during storage, 
warehousing, transit, transport, import and export, if 
intended to conceal or disguise tobacco products.]  
 

or 
 
[Each Party may adopt and implement effective legislative, 
executive, administrative or other measures to expand the 
depth of its minimum obligations pursuant to this Article 
and to further enhance its security and preventive measures 
scheme. Additional measures may include; 
 
      (a) requiring suspension or cancellation of a licence and 
prohibition of the licencee from reapplying for a license 
during a five year period for contravention of the measures 
adopted pursuant to paragraph 1 of this Article; 
 
      (b) requiring that tobacco products are not intermingled 
with non-tobacco products during the progression through 
the supply chain of tobacco products, including during 
storage, warehousing, transit, transport, import and export; 
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storage, warehousing, transit, transport, import and export; 
 
      (c) Establishing specific requirements relative to 
acceptable forms of payment and the reporting of cross-
boarder transfers of substantial quantities of cash; 
 
      (d) Requiring that all natural and legal persons engaged 
in commercial sale of leaf tobacco or in the manufacture, 
sale, distribution, storage, shipment, import or export of 
tobacco products or manufacturing equipment used in the 
manufacture of tobacco products shall supply such products 
only in amounts commensurate with legitimate 
consumption or use in the intended market of use or retail 
sale; 
 
      (e) Requiring that persons involved in the trade in 

mpetent 
authorities.] 
 

 
      (c) Establishing specific requirements relative to 
acceptable forms of payment and the reporting of cross-
boarder transfers of substantial quantities of cash; 
 
      (d) Requiring that all natural and legal persons engaged 
in commercial sale of leaf tobacco or in the manufacture, 
sale, distribution, storage, shipment, import or export of 
tobacco products or manufacturing equipment used in the 
manufacture of tobacco products shall supply such products 
only in amounts commensurate with legitimate 
consumption or use in the intended market of use or retail 
sale; 
 
      (e) Requiring that persons involved in the trade in 

o its competent 
authorities.] 
 

4. Parties [should] / [s hall] require that natural or legal 
persons engaged in trade in [raw mate rials  or inputs  in 
the production of tobacco,] tobacco, tobacco products[, 
ke y inputs ,] [or manufacturing equipment used in the 
manufacture of tobacco products]] / [the  tobacco indus try] 
report [to compe te nt national authority] [and in 
accordance  with proce dures  establis hed by s uch an 
authority] [the cross-[exte rnal] border[s] transfer of] 
substantial quantities of cash [and app ropriate  negotiable 
ins trume nts] as stipulated in national laws or regulations.  
 

FCA recommends the deletion of draft Article 9.4. FCA 
notes that draft Article 9.5 would eliminate cash 
payments for transactions in pursuance of the covered 
activities. Considering the two draft Articles together, it 

-border 

reporting requirement would apply to.  

4. Parties [should] / [s hall] require that natural or legal 
persons engaged in trade in [raw mate rials  or inputs  in 
the production of tobacco,] tobacco, tobacco products[, 
ke y inputs ,] [or manufacturing equipment used in the 
manufacture of tobacco products]] / [the  tobacco indus try] 
report [to compe te nt national authority] [and in 
accordance  with proce dures  establis hed by s uch an 
authority] [the cross-[exte rnal] border[s] transfer of] 
substantial quantities of cash [and app ropriate  negotiable 
ins trume nts] as stipulated in national laws or regulations.  
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5. [Parties  [shall] / [s hould] re quire  that payme nts  for 
trans actions re lating to the manufacture , s ale , 
dis tribution, storage , s hipme nt, import or export of 
tobacco products and [raw mate rials  and inputs  for 
tobacco products,] manufacturing e quipme nt used in 
the manufactu ring of tobacco products be  allowe d only 
through legal modes of payme nt from the  financ ial 
ins titutions  locate d in the  te rritory of the  inte nde d 
mark e t of s ale  of the  tobacco products, and s hould not 
be ope rate d through any othe r alte rnate  re mittance 
s ys tem.] 
 

or 
 
[Parties should require that payments for transactions 
relating to the manufacture, sale, distribution, storage, 
shipment, import or export of tobacco products and 
manufacturing equipment used in the manufacture of 
tobacco products be allowed only in the currency and in the 
same amount as the invoice for those products, and only by 
wire or cheque from financial institutions located on the 
territory of the intended market of retail sale of the tobacco 
products and shall not be operated through any other 
alternative remittance system.] 
 

FCA supports the inclusion in the protocol of a 
requirement to place restrictions on methods of payment 
for key transactions in the tobacco product supply chain. 
Such restrictions will assist in preventing money 
laundering through these transactions. FCA does not 
consider the first option proposed in the Negotiating text, 

 in the absence of restrictions, any mode of payment is a 

inclusion of the second option in draft Article 9.5, 
strengthened as follows: 
 

 the categories of transactions to which the 
restrictions are proposed to apply should be clarified, 
to avoid confusion and difficulties in application 
across the various provisions of Part III of the 
protocol. FCA supports the application of the 
requirement to transactions engaged in in pursuance 
of any of the activities referred to in Article 5.1;  

 

 the in

covered transactions will involve products; 
 

 bank drafts be included as an acceptable means of 
payment, in addition to wire and cheque; and 

 

 payments be allowed from financial institutions 
located in the territory of the business location of 
either party to the transaction, rather than restricted 

intended market of retail sale of the tobacco 
 FCA notes that not all covered 

transactions will involve tobacco products, and not 

5. 2. [Parties  [s hall] / [s hould] re quire  that payme nts  for 
trans actions re lating to the manufacture , s ale , 
dis tribution, storage , s hipme nt, import or export of 
tobacco products and [raw mate rials  and inputs  for 
tobacco products,] manufacturing e quipme nt used in 
the manufactu ring of tobacco products be  allowe d only 
through legal modes of payme nt from the  financ ial 
ins titutions  locate d in the  te rritory of the  inte nde d 
mark e t of s ale  of the  tobacco products, and s hould not 
be ope rate d through any othe r alte rnate  re mittance 
s ys tem.] 
 

or 
 
[Parties should Each Party shall require that payments for 
transactions in pursuance of the activities referred to in 
Artic le 5.1 relating to the manufacture, sale, distribution, 
storage, shipment, import or export of tobacco products and 
manufacturing equipment used in the manufacture of 
tobacco products be allowed only in the same currency and 
in the same amount as the invoice for the transaction those 
products, and only by wire, or cheque, or bank draf t from a 
financial institutions located on the territory of the business 
loca tion of one of the parties to the transaction, intended 
market of retail sale of the tobacco products and shall not 
be operated through any other alternative remittance 
system.] 
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all transactions that involve tobacco products will 
take place exclusively in the intended market of retail 
sale of those products. The draft provision would 
require, for example, a manufacturer and exporter 
both located in a Party, engaging in a transaction 
relating to products intended for retail sale in another 
Party, to use the services of a financial institution 
located in that other Party, rather than those of a 
financial institution located in the Party in which they 
were both located.  

 
[6. Each Party [shall] / [s hould] / [may] require that all 
natural and legal persons engaged in [commercial sale of 
tobacco or in the manufacture, sale, distribution, storage, 
shipment, import or export of tobacco products or] / [the 
activ ities  re fe rre d to in A rtic le  5.1, the  s upply of 
tobacco, tobacco products  and] [raw mate rials  and 
inputs  for tobacco products,] manufacturing equipment 
used in the manufacture of tobacco products shall supply 
such products only in amounts commensurate with 
estimated consumption or use in the intended market of use 
or retail sale and refuse to supply such items in amounts 
that exceed such consumption or use.] 
 

or 
 
[The  Parties  re quire  that all natural or legal pe rsons 
e ngaged in the  manufactu re , s ale , dis tribution, s torage , 
s hipme nt, import or e xport of tobacco products  or 
manufacturing e quipme nt use d in the  manufacture  of 
tobacco products  s hall s upply s uch products only in the  
amounts  recognize d by the  compe tent national 
authorities, comme ns urate  with cons umption or use  on 

FCA supports the inclusion in the protocol of a provision 
requiring Parties to prohibit the supply of tobacco, 
tobacco products, cigarette paper, filter tow and 
manufacturing equipment in amounts that exceed 
reasonably anticipated consumption or use in the 
intended market of use or retail sale. This will support 
the proposed requirement under draft Article 6.2 that all 
persons engaged in the relevant activities be required, as 
part of due diligence before engaging in any commercial 
transaction in pursuance of the activities, to obtain 
information about the purposes of the transaction, with 
attention to ensuring that production or supply is 
commensurate with reasonably anticipated demand. To 
strengthen and clarify draft Article 9.6, FCA: 

 

 supports the application of the requirement to 
persons engaged in any of the activities referred to in 
Article 5.1, to clarify the application of the 
requirement and avoid confusion and difficulties in 
application across the various provisions of Part III 
of the protocol; and 

 

 recommends that, consistent with the term used in 

[6. 3. Each Party [shall] / [s hould] / [may] require that all 
natural and legal persons engaged in [commercial sale of 
tobacco or in the manufacture, sale, distribution, storage, 
shipment, import or export of tobacco products or] / [the 
activ ities  re fe rre d to in A rtic le  5.1, the  s upply of 
tobacco, tobacco products  and] [raw mate rials  and 
inputs  for tobacco products,] manufacturing equipment 
used in the manufacture of tobacco products shall supply 
such tobacco, tobacco products, c igarette paper , f ilter tow 
and manufacturing equipment used in the manufacture of 
tobacco products only in amounts commensurate with 
estimated reasonably antic ipa ted consumption or use in the 
intended market of use or retail sale and refuse to supply 
such items in amounts that exceed such consumption or 
use.] 
 

or 
 
[The  Parties  re quire  that all natural or legal pe rsons 
e ngaged in the  manufactu re , s ale , dis tribution, s torage , 
s hipme nt, import or e xport of tobacco products  or 
manufacturing e quipme nt use d in the  manufacture  of 
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the local marke t.] 
 

the due diligence requirement in draft Article 6.2, the 
prohibition should apply to supply in excess of 

ion or use, rather 
than consumption or use.  

tobacco products  s hall s upply s uch products only in the  
amounts  recognize d by the  compe tent national 
authorities, comme ns urate  with cons umption or use  on 
the local marke t.] 
 

7. Each Party [shall] / [s hould] require that [all natural and 
legal persons engaged in [the manufacture, sale, 
distribution, storage, t rans it, shipment, import or export of 
tobacco products or [raw mate rials  and inputs  for 
tobacco products,] manufacturing equipment used in the 
manufacture of tobacco products]] / [the  tobacco indus try] 
the  activ ities re fe rre d to in A rtic le  5.1 report all 
suspicious transactions* to the competent authorities. 
 

As noted above in relation to draft Article 6.3, FCA 
supports the inclusion in the protocol of a requirement 
that key participants in the tobacco product supply chain 
notify competent authorities of any activities or 
omissions which could reasonably indicate engagement 
in or intention to engage in illicit trade by any person. 
FCA recommends that draft Article 9.7 be deleted and 
replaced with this proposed broader notification 
requirement in draft Article 6. 
 

7. Each Party [shall] / [s hould] require that [all natural and 
legal persons engaged in [the manufacture, sale, 
distribution, storage, t rans it, shipment, import or export of 
tobacco products or [raw mate rials  and inputs  for 
tobacco products,] manufacturing equipment used in the 
manufacture of tobacco products]] / [the  tobacco indus try] 
the  activ ities re fe rre d to in A rtic le  5.1 report all 
suspicious transactions* to the competent authorities. 

Artic le 10 

Sale by Internet, te lecommunica tion or any other evolving 
technology 

 
Each Party shall require that all legal and natural persons 
engaged in commercial sales of tobacco or the manufacture, 
sale, distribution, storage, shipment, import or export of 
tobacco, tobacco products or manufacturing equipment 
used in the manufacture of tobacco products conducting 
business through Internet-, telecommunication- or any 
other evolving technology-based modes of sale shall 
comply with all relevant obligations covered by this 
Protocol. Retailing of tobacco products by means of the 
above ways of distribution should be banned. 
 

or 
 
Each Party shall ban sales of tobacco, tobacco products or 

FCA supports the intent of the first and second options 
proposed in draft Article 10  a ban on 
telecommunication-based retail sales of tobacco 
products, including internet sales. Remote means of 
retail sale are easily used to evade taxes and duties, as 
well as other effective tobacco control measures 
including prohibitions on sales to minors and packaging 
and labelling requirements. 
 
FCA recommends the inclusion of a clear, strong 
provision requiring a ban on remote retail sales of 
tobacco products. The first option, the majority of which 

of the draft protocol, is not sufficiently clear. FCA 
recommends the adoption of the second option, which 
should be strengthened and clarified as follows: 
 

 the prohibition should apply only to retail sale  
which, as recommended above in relation to draft 

Artic le 10  
Sale by Internet, te lecommunica tion or any other remote 

means evolving technology  
 

Each Party shall require that all legal and natural persons 
engaged in commercial sales of tobacco or the manufacture, 
sale, distribution, storage, shipment, import or export of 
tobacco, tobacco products or manufacturing equipment 
used in the manufacture of tobacco products conducting 
business through Internet-, telecommunication- or any 
other evolving technology-based modes of sale shall 
comply with all relevant obligations covered by this 
Protocol. Retailing of tobacco products by means of the 
above ways of distribution should be banned. 
 

or 
 
Each Party shall, within three years of the entry into force 
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manufacturing equipment used in the manufacture of 
tobacco products through Internet-, telecommunication- or 
any other evolving technology-based modes of sale. 
 

or 
 
Each Party shall require that all legal and natural persons 
engaged in any transaction with regard to tobacco products 
through Internet-, telecommunication- or any other 
evolving technology-based modes of sale comply with all 
relevant obligations covered by this Protocol.  
 

Article 1 (Use of terms), should be understood to 
mean sales directly to consumers. While FCA 
supports regulation of remote wholesale transactions 
through the measures proposed in other provisions of 
Part III of the draft protocol, FCA does not consider 
that a complete ban on business-to-business 
transactions  which would prohibit, for example, 
persons doing business by phone or email  would be 
practicable; 
 

 as proposed in draft Article 11 in respect of controls 
in free zones, and draft Article 11 bis in respect of a 
ban on duty-free sales, draft Article 10 should require 
each Party to implement effective measures to 
impose a prohibition within three years of entry into 
force of the protocol for that Party; 

 

 the prohibition should apply to sales by any remote 
means  which, as recommended above in relation to 

transacting by which the parties to the transaction are 
 including mail 

order sales, sales through the internet or any other 
telecommunications medium, and sales through any 
other technology that may be developed and used for 
remote transactions. All remote means of sale pose 
serious risks for the evasion of taxation laws and 
other tobacco control laws and regulations, and only 
a prohibition on all remote means of sale will allow 
states to effectively implement a ban by targeting all 
those involved, including, in particular, persons 
transporting or delivering tobacco or tobacco 
products sold through remote means; 

 

of this Protocol for tha t Party, ban implement eff ective 
measures to prohibit: 
 
(a) retail sales or offering for sale of tobacco, or tobacco 
products or manufacturing equipment used in the 
manufacture of tobacco products through any remote 
means, inc luding the Internet-, or any other 
telecommunications- medium or any other evolving 
technology-based modes of sale.; 
 
(b) provision of any service tha t fac ilita tes payment for any 
retail sale of tobacco or tobacco products through remote 
means, by any na tural or legal person who k nows or ought 
reasonably to know tha t they are fac ilita ting payment for 
such a sale ; and 
 
(c) transport or de livery of tobacco or tobacco products the 
subject of retail sale through remote means, by any na tural 
or legal person who knows or ought reasonably to know 
tha t they are transporting or de livering tobacco or tobacco 
products the subject of such a sale . 

 
or 

 
Each Party shall require that all legal and natural persons 
engaged in any transaction with regard to tobacco products 
through Internet-, telecommunication- or any other 
evolving technology-based modes of sale comply with all 
relevant obligations covered by this Protocol.  
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 the prohibition should not apply to sales of 
manufacturing equipment used in the manufacture of 
tobacco products. While FCA supports regulation of 
transactions relating to manufacturing equipment 
through the measures proposed in other provisions of 
Part III of the draft protocol, remote transactions in 
respect of manufacturing equipment do not present 
the same risk of evasion, as equipment is not subject 
to taxation laws and other tobacco control regulations 
in the same way as tobacco and tobacco products; 
and 

 

 the prohibition should apply not only to retail sale of 
tobacco or tobacco products by remote means, but 
also to offering tobacco or tobacco products for sale 
by such means, and to knowingly providing services 
that facilitate payment for such a sale or transporting 
or delivering tobacco or tobacco products the subject 
of such a sale. An effective ban on remote sales will 
need to cover these facilitative activities. Applying 
sanctions to providers of facilitative services is likely 
to be particularly important where retailers engaging 

territory, as is often the case in internet transactions. 
 
FCA does not consider that the third option proposed in 
draft Article 10  which would permit sales through the 
internet and other means of telecommunication provided 

ant obligations covered by this 
been complied with  would effectively address the 
realities of remote means of sale. Remote means of sale 
allow persons located within one jurisdiction to interact 
directly with persons located within another jurisdiction 
and effect exchange of tobacco or tobacco products 
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without the involvement of any other person other than 
those facilitating payment for the transaction and 
providing delivery services (who will often be unaware 
of the nature of the items they are delivering). The 
payment of applicable taxes and duties in these 
circumstances is very difficult to monitor. Different 
delivery services can deliver multiple consignments of 
products to either the same individual at the same 
address or multiple individuals at different addresses, 
without authorities observing any unusual or suspicious 

ant 
obligations covered by this 
not require obligations to be imposed on those centrally 
involved in remote sales  including retailers, 
purchasers, delivery service providers and credit card 
service providers  cannot effectively address the 
evasion through such sales of taxation laws and other 
tobacco control laws and regulations.  
 

Artic le 11 

Free zones1
 

 
1. Each Party shall, within three years of the entry into 
force of this Protocol for that Party, implement effective 
controls on all transactions in tobacco, tobacco products, in 
free zones, by use of all relevant measures as provided in 
this Protocol. 
 
2. In addition, the intermingling of tobacco products with 
any non-tobacco products on imports to and exports from 
free zones shall be prohibited. 
 
1 

any goods introduced are generally regarded, in so far as import duties 

FCA supports the inclusion in the protocol of provisions 
to ensure that free zones are not used to facilitate illicit 
trade. Free zones, which are characterized by a lack of 
monitoring and law enforcement activities, ,!#$'/$$.'
3&$"'*+'(!)-0-*!*$'*,$'60+/!0-L!*-+.'+('-00-)-*'*%!"$'-.'
*+/!))+'2%+"3)*&7'-.)03"-.6'&E3660-.6'!."'-00-)-*'
E!.3(!)*3%-.6;''
'
I+'&*%$.6*,$.'"%!(*'D%*-)0$'::7'@HD'%$)+EE$."&'*,$'
(+00+4-.6'!E$."E$.*&Y'
'

 "%!(*'D%*-)0$'::;:'&,+30"'-.)03"$'cigarette paper, 
filter tow'!."'E!.3(!)*3%-.6'$Q3-2E$.*'3&$"'-.'*,$'
E!.3(!)*3%$'+('*+/!))+'2%+"3)*&, !."'&,+30"')0$!%01'
&*!*$'*,!*'*,$'!220-)!*-+.'+('!00'%$0$#!.*'2%+#-&-+.&'+('

Artic le 11  
Free zones 

  
1. Each Party shall, within three years of the entry into 
force of this Protocol for that Party, implement effective 
controls on all transactions involving tobacco, tobacco 
products, c igarette paper , f ilter tow or manufacturing 
equipment used in the manufacture of tobacco products in 
free zones. Such controls shall inc lude , a t minimum, the 
applica tion, by use of all relevant measures as provided in 
provisions of this Protocol. 

2. Each Party shall endeavour, as appropria te , to prohibit 
the introduction into any f ree zone for any commerc ia l 
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and taxes are concerned, as being outside the Customs territory (Revised 
Kyoto Convention, Specific Annex D, Chapter 2: Free Zones). 

 

*,$'M%+*+)+0'-&'*,$'E-.-E3E'!)*-+.'*+'/$'*!G$.'/1'
M!%*-$&'-.'-E20$E$.*-.6'$(($)*-#$')+.*%+0&'+.'
*%!.&!)*-+.&'-.'(%$$'L+.$&9'
'

 !.'!""-*-+.!0'&3/2%+#-&-+.'&,+30"'/$'-.)03"$"7'/$(+%$'
"%!(*'D%*-)0$'::;<7'%$Q3-%-.6'M!%*-$&'*+'$."$!#+3%7'!&'
!22%+2%-!*$7'*+'2%+,-/-*'*,$'-.*%+"3)*-+.'-.*+'(%$$'
L+.$&7'(+%')+EE$%)-!0'23%2+&$&7'+( tobacco, tobacco 
products, cigarette paper, filter tow and 
manufacturing equipment used in the manufacture of 
tobacco products. Not allowing these goods into free 
zones is undoubtedly the most effective means of 
ensuring that free zones are not used to facilitate 
illicit trade7'-.)03"-.6'&E3660-.67'-00-)-*'
E!.3(!)*3%-.6'!."')+3.*$%($-*-.6. FCA recognizes 
that a complete prohibition on entry may not be 
immediately possible in all Parties, but considers that 
all Parties should endeavour to implement such a 
prohibition when feasible; and'

 

 draft Article 11.2 (which, if the additional provision 
recommended above were included, would be 
renumbered 11.3) should clearly require the 
prohibition by all Parties of intermingling tobacco 
products with non-tobacco products in consignments 
shipped to, through, or from free zones. '

'

/!&$"'+.'*,$'"$(-.-*-+.'-.'*,$'Z$#-&$"'[1+*+'
H+.#$.*-+.7'!."'(3%*,$%'%$)+EE$."&'*,$'-.)03&-+.'+('
"$(-.-*-+.&' ' ;'D&'
.+*$"'!/+#$'-.'%$0!*-+.'*+'"%!(*'D%*-)0$':'\U&$'+('*$%E&]7'
*,$&$'"$(-.-*-+.&'&,+30"'%$!"'!&'(+00+4&Y'

Party where any goods introduced are generally 

purpose of tobacco, tobacco products, c igarette paper, 
f ilter tow and manufacturing equipment used in the 
manufacture of tobacco products. 
 
3. In addition, all Parties shall prohibit the intermingling of 
tobacco products with any non-tobacco products oin 
consignments imports shipped to, through, or and exports 
from free zones shall be prohibited. 
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regarded, in so far as import duties and taxes are 
concerned, as be ing outside the Customs territory; 

 

consignor to one consignee , and inc ludes a shipment of 
multiple packages.  
 

Artic le 11 bis 
Duty f ree sales 

 
Each Party shall, within three years of the entry into force 
of this Protocol for that Party, implement effective 
measures to ban duty free sales [in free zones]. 
 

or 
 
Each Party shall, within three years of the entry into force 
of this Protocol for that Party, implement effective 
measures to prohibit any tax, regulatory or other 
advantages that apply in free zones from applying to 
tobacco, tobacco products or manufacturing equipment 
used in the manufacture of tobacco products, including tax-
reduction and duty-free sales to individual customers. 

 
or 

 
Each Party shall, within three years of the entry into force 
of this Protocol for that Party, implement effective 
measures to subject any duty free sales to all provisions of 
this protocol. 
 

@HD'&322+%*&'*,$'-.)03&-+.'-.'*,$'2%+*+)+0'+('!'/!.'+.'
tax-reduced, tax free, duty-reduced and duty free sales of 
tobacco and tobacco products. These products are often 
diverted in large volumes into illicit supply channels.  
 
FCA recommends the adoption of the first option 
proposed in draft Article 11 bis. To strengthen the draft 
provision, FCA recommends that all duty free, duty-
reduced, tax free and tax-reduced sales should be 
covered, not only duty free sales, and not only sales 
occurring in free zones. All tax and duty free and tax- 
and duty-reduced products are at risk of diversion into 
illicit trade channels. FCA recommends that the 

rather than to all sales, as prohibition of all tax and duty 
free and tax- and duty-
territory, including, for example, sales in native 
reservations and on military bases, may not be 
practicable in all Parties. 
 
FCA does not consider that the second and third options 
proposed in draft Article 11 bis are sufficiently strong 
and clear to adequately address the problem of large-
scale diversion of tax and duty free and tax- and duty-
reduced products into illicit supply channels  

Artic le 11 bis 
Duty f ree sales 

Each Party shall, within three years of the entry into force 
of this Protocol for that Party, implement effective 
measures to ban tax-reduced, tax f ree, duty-reduced and 
duty free sales of tobacco or tobacco products to 
interna tional trave llers [in free zones]. 
 

or 
 
Each Party shall, within three years of the entry into force 
of this Protocol for that Party, implement effective 
measures to prohibit any tax, regulatory or other 
advantages that apply in free zones from applying to 
tobacco, tobacco products or manufacturing equipment 
used in the manufacture of tobacco products, including tax-
reduction and duty-free sales to individual customers. 

 
or 

 
Each Party shall, within three years of the entry into force 
of this Protocol for that Party, implement effective 
measures to subject any duty free sales to all provisions of 
this protocol. 
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PAR T IV : O F FEN C ES 
 

Artic le 12 

Unlawful conduct inc luding criminal off ences 
 
1. Each Party shall adopt, subject to the basic principles of 
its domestic law, such legislative and other measures, as 
may be necessary, to establish all of the following conduct 
as unlawful under its domestic law: 
 
      (a) manufacturing, wholesaling, brokering, selling, 
transporting, distributing, storing, shipping, importing or 
exporting tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco products 
contrary to the provisions of this Protocol; 
 
       (b) (i) manufacturing, wholesaling, brokering, selling, 
transporting, distributing, storing, shipping, importing or 
exporting tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco products 
without the payment of applicable duties, taxes and other 
levies or without bearing applicable fiscal stamps, unique 
identification markings, or any other required markings or 
labels; 
 
            (ii) any other acts of smuggling of tobacco, tobacco 
products or manufacturing equipment used in the 
manufacture of tobacco products not covered by paragraph 
(b)(i); 
 
       (c) (i) counterfeiting tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products or counterfeiting packaging, applicable 

FCA recommends that Part IV of the draft protocol be 
re-titled to better reflect the content of the eight draft 
provisions included within this Part. FCA considers that 

better capture the content of the provisions than 
 

 
FCA fully supports the establishment of unlawful 
conduct, including criminal offences, to deter illicit trade 
and to hold those who participate in or facilitate illicit 
trade accountable for their conduct. FCA recommends 
the following amendments to clarify and strengthen draft 
Article 12.1:' '
'

 *,%+36,+3*'"%!(*'

$Q3-2E$.*'3&$"'-.'*,$'E!.3(!)*3%$'+('*+/!))+'
$0!*-+.'*+'*,$'

&32201'),!-.')+.*%+0'2%+#-&-+.&'-.'M!%*'^̂ ^'+('*,$'"%!(*'
2%+*+)+09'
'

 -.'

!&'%$)+EE$."$"'!/+#$'-.'%$0!*-+.'*+'M!%*'^^^7'!."'
')+#$%$"'/1'*,$'/%+!"$%'*$%E'

'
'

 "%!(*'&3/2%+#-&-+.&'\)]\-]'!."'\)]\--]'&,+30"'/$'
"$0$*$";'This protocol should be concerned with 
counterfeit products only to the extent that dealings 
in relation to such products undermine public health 
through evasion of taxation laws and other tobacco 
control laws and regulations. Public health resources 
should not be used for the protection of tobacco 

PAR T IV : U N LAWF U L C ON DU C T O FF EN C ES 
A N D E N FORCE ME N T 

 
Artic le 12 

Unlawful conduct inc luding criminal off ences 
 
1. Each Party shall adopt, subject to the basic principles of 
its domestic law, such legislative and other measures, as 
may be necessary, to establish all of the following conduct 
as unlawful under its domestic law: 
 
      (a) manufacturing, wholesaling, primary processing, 
brokering, selling, transporting, distributing, storing, 
shipping, importing or exporting tobacco, tobacco products, 
c igarette paper , f ilter tow or manufacturing equipment used 
in the manufacture of tobacco products contrary to the 
provisions of this Protocol; 
 
       (b) (i) manufacturing, wholesaling, primary 
processing, brokering, selling, transporting, distributing, 
storing, shipping, importing or exporting tobacco, tobacco 
products, c igarette paper, f ilter tow or manufacturing 
equipment used in the manufacture of tobacco products 
without the payment of applicable duties, taxes and other 
levies or without bearing applicable fiscal stamps, unique 
identification markings, or any other required markings or 
labels; 
 
            (ii) any other acts of smuggling of tobacco, tobacco 
products, c igarette paper, f ilter tow or manufacturing 
equipment used in the manufacture of tobacco products not 
covered by paragraph (b)(i); 
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fiscal stamps, unique identification markings, or any other 
markings or labels; 
 
             (ii) wholesaling, brokering, selling, transporting, 
distributing, storing, shipping, importing or exporting 
counterfeit tobacco products or counterfeit manufacturing 
equipment used in the manufacture of tobacco products or 
counterfeit fiscal stamps or unique identification markings, 
or any other markings or labels; 
 
            (iii) defacing, falsifying, removing, altering or 
otherwise interfering with applicable fiscal stamps, unique 
identification markings, or any other required markings or 
labels affixed to tobacco, tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products in order to, directly or indirectly, obtain 
any advantage, financial or other material benefit; 
 

      (d) intermingling tobacco products with non-tobacco 
products during the progression through the supply chain of 
tobacco products, including during storage, warehousing, 
transit, transportation, import or export, for the purpose of 
concealing or disguising tobacco products; 
 
     [(e) using Internet, telecommunication or any other 
evolving technology-based modes of sale of tobacco, 
tobacco products or manufacturing equipment used in the 
manufacture of tobacco products, in contravention of the 
provisions of this Protocol;] (Final formula tion depends on 
outcome of the discussions on Artic le 10) 
 
      (f) obtaining, by a person licensed in accordance with 
Article 5, tobacco, tobacco products or manufacturing 

FCA 
notes that counterfeit as an intellectual property 
matter is already dealt with through other 
international agreements and arrangements, including 
the Agreement on Trade-Related Aspects of 

and the Paris 
Convention for the Protection of Industrial Property 

. Preventing the misuse of 

counterfeiting offences is not a public health concern, 
and should not be dealt with in a protocol to the 
WHO FCTC. FCA notes that falsifying or otherwise 
interfering with fiscal stamping, where applicable, 
and with other required markings, is properly dealt 
with in draft Article 12.1(c)(iii);'

'

 draft Article 12.1(c)(iii) should be broadened to 
cover defacing, falsifying, removing, altering or 
otherwise interfering with stamps, markings or labels 
required to be affixed to tobacco, tobacco products, 
cigarette paper, filter tow or manufacturing 
equipment, not only those already actually affixed; '

 

 an additional subprovision should be included in 
draft Article 12.1(c) to proscribe knowingly engaging 
in relevant activities in respect of tobacco, tobacco 
products, cigarette paper, filter tow or manufacturing 
equipment to which a required stamp, marking or 
label has not been affixed, or on which such a stamp 
or marking has been defaced, falsified, removed, 
altered or otherwise interfered with. FCA considers 
that it is important that this conduct   which is not 
captured by the broad proscription in draft Article 

       (c) (i) counterfeiting tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products or counterfeiting packaging, applicable 
fiscal stamps, unique identification markings, or any other 
markings or labels; 
 
             (ii) wholesaling, brokering, selling, transporting, 
distributing, storing, shipping, importing or exporting 
counterfeit tobacco products or counterfeit manufacturing 
equipment used in the manufacture of tobacco products or 
counterfeit fiscal stamps or unique identification markings, 
or any other markings or labels; 
 
            (iii) (i) defacing, falsifying, removing, altering or 
otherwise interfering with applicable fiscal stamps, unique 
identification markings, or any other required markings or 
labels required to be affixed to tobacco, tobacco products, 
c igarette paper , f ilter tow or manufacturing equipment used 
in the manufacture of tobacco products in order to, directly 
or indirectly, obtain any advantage, financial or other 
material benefit; 
 
!!!!!!!!!!!!F))G! 5&0<;&,(<')02.! processing, brokering, se lling, 
transporting, distributing, storing, shipping, importing or 
exporting (+6&,,+.!(+6&,,+!9'+1<,(*, c igarette paper , f ilter 
tow!+'!5&0<;&,(<')02!$H<)95$0(!<*$1! )0! (#$!5&0<;&,(<'$!
+;! (+6&,,+! 9'+1<,(*' to which an applicable f iscal stamp, 
unique identif ica tion mark ing, or any other required 
mark ing or labe l  has not been aff ixed, or on which such a 
stamp, mark ing or labe l has been defaced, falsif ied, 
removed, a ltered or otherwise interfered with, by a person 
who knows or ought to know tha t the stamp, mark ing or 
labe l has not been aff ixed or has been defaced, falsif ied, 
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equipment used in the manufacture of tobacco products 
from a person who should be, but is not, licensed in 
accordance with Article 5; 
 
      (g) obstructing any public officer or an authorized 
officer in the performance of duties relating to the 
prevention, deterrence, detection, investigation or 
elimination of illicit trade in tobacco, tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products; 
 
      (h) (i) making any material statement that is false, 
misleading or incomplete, or failing to provide any required 
information to any public officer or an authorized officer in 
the performance of duties relating to the prevention, 
deterrence, detection, investigation or elimination of illicit 
trade in tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco products and 
when not contrary to the right against self incrimination; 
 
            (ii) mis-declaring on official forms the description, 
quantity or value of tobacco, tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products or any other information specified in the 
protocol to: 
 
      (a) evade the payment of applicable duties, taxes and 
other levies, or 
 
      (b) prejudice any control measures for the prevention, 
deterrence, detection, investigation or elimination of illicit 
trade in tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco products; 

provisions of this  be clearly prohibited by 
all Parties;'

'

 !& internet sales contrary to the provisions of the 
protocol'4-00'/$ unlawful conduct under Article 
12.1(a) (selling tobacco products contrary to the 
provisions of this Protocol), FCA does not consider 
the separate subprovision proposed in draft Article 
12.1(d) to be necessary, and recommends that -*'/$'
"$0$*$"; '

'

 draft Article 12.1(f) should be extended to cover any 
commercial transaction in respect of tobacco, 
tobacco products, cigarette paper, filter tow or 
manufacturing equipment with a person who should 
be, but is not licensed in accordance with Article 5  
not only obtaining products from such a person. As 
detailed above in relation to draft Article 6 (Due 
diligence), FCA considers that it is critical that 
participants in the supply chain be responsible for 
ensuring that those with whom they transact hold 
valid licences;'

'

 

/0-)'+((-)$%'+%'

+%'2%+#-&-+.'+('(!0&$7'E-&0$!"-.6'+%'-.)+E20$*$'
-.(+%E!*-+.'*+'!'23/0-)'!3*,+%-*1'/$')+#$%$"7'-.'
!""-*-+.'*+'-."-#-"3!0'23/0-)'+((-)$%&9'

'

 

removed, a ltered or otherwise interf ered with;'!
 

      (d) intermingling tobacco products with non-tobacco 
products during the progression through the supply chain of 
tobacco products, including during storage, warehousing, 
transit, transportation, import or export, for the purpose of 
concealing or disguising tobacco products; 
 
     [(e) using Internet, telecommunication or any other 
evolving technology-based modes of sale of tobacco, 
tobacco products or manufacturing equipment used in the 
manufacture of tobacco products, in contravention of the 
provisions of this Protocol;]  
 
      \(]' F$G' obtaining engaging, /1' !' 2$%&+.' 0-)$.&$"' -.'
!))+%"!.)$'4-*,'D%*-)0$' K7' in any commerc ia l transaction 
in respect of *+/!))+7' *+/!))+' 2%+"3)*&.! ,)2&'$(($! 9&9$'.!
;)-($'! (+?' +%' E!.3(!)*3%-.6' $Q3-2E$.*' 3&$"' -.' *,$'
E!.3(!)*3%$' +(' *+/!))+' 2%+"3)*&' (%+E'?)(#! !' 2$%&+.'4,+'
&,+30"'/$7'/3*'-&'.+*7'0-)$.&$"'-.'!))+%"!.)$'4-*,'D%*-)0$'K9 '
 
      (g) (f) obstructing any public officer or an authorityzed 
officer in the performance of duties relating to the 
prevention, deterrence, detection, investigation or 
elimination of illicit trade in tobacco, tobacco products.!
,)2&'$(($!9&9$'.!;)-($'!(+? or manufacturing equipment used 
in the manufacture of tobacco products; 
 
      (h) (g) (i) making providing any material statement 
informa tion that is false, misleading or incomplete, or 
failing to provide any required information to any public 
officer or an authorityzed officer in the performingance of 
duties relating to the prevention, deterrence, detection, 
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            (iii) failing to create or maintain records covered by 
this Protocol or maintaining false records. 
 
 

 

7'!."'E-.+%'!E$."E$.*&'&,+30"'/$'E!"$'
(+%')0! 5
2%+2+&$"'-.'"%!(*'D%*-)0$':<;:\,]\--]7'4+30"'/$'
)+#$%$"'/1'*,-&'/%+!"$%'4+%"-.67'!."'.$$"'.+*'/$'
&$2!%!*$01'-.)03"$";'_-G$'"%!(*'D%*-)0$':<;:\,]\-]7'

4$00'!&' '!."'
'

 an additional subprovision should be included 
proscribing failure to take all reasonably practicable 
measures to prevent diversion of tobacco, tobacco 
products, cigarette paper, filter tow and 
manufacturing equipment used in the manufacture of 
tobacco products into illicit trade channels, as 
required pursuant to draft Article 9.1. FCA does not 
consider that failure to comply with this obligation is 
fully captured by the broad proscription in draft 
Article 12.1(a), as it may consist of omissions, or a 
course of conduct including activities and omissions, 
rather than engaging in the specifically mentioned 
activities . '

 
 

investigation or elimination of illicit trade in tobacco, 
tobacco products.! ,)2&'$(($! 9&9$'.! ;)-($'! (+? or 
manufacturing equipment used in the manufacture of 
tobacco products, and when not contrary to the right against 
self incrimination; 
 
            (ii) mis-declaring on official forms the description, 
quantity or value of tobacco, tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products or any other information specified in the 
protocol to: 
 
      (a) evade the payment of applicable duties, taxes and 
other levies, or 
 
      (b) prejudice any control measures for the prevention, 
deterrence, detection, investigation or elimination of illicit 
trade in tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco products; 
 
            (iii) (ii) failing to create or maintain records covered 
by this Protocol or maintaining false or misleading 
records.; 
 
(h) failing, by a person engaged in the activities ref erred to 
in Artic les 5.1 and 5.2, to take a ll reasonably practicable 
measures to prevent the diversion of tobacco, tobacco 
products, c igarette paper, f ilter tow and manufacturing 
equipment used in the manufacture of tobacco products 
into illic it trade channe ls. 
 

2. Each Party shall, subject to the basic principles of its 
domestic law, determine which of the unlawful conduct set 

FCA supports the establishment of serious unlawful 
conduct in draft Article 12.1 as criminal offences, and 

2. Each Party shall, subject to the basic principles of its 
domestic law, determine which of the unlawful conduct set 
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out in paragraph 1 of this Article shall be criminal offences 
and adopt legislative and other measures as may be 
necessary to give effect to such determination.  
 
3. Each Party shall adopt, subject to the basic principles of 
its domestic law, such legislative and other measures as 
may be necessary to establish the following conduct as 
criminal offences, when committed intentionally: 
 

      (a) converting or transferring property, knowing that 
such property is the proceeds of crime, for the purpose of 
concealing or disguising the illicit origin of the property or 
of helping any person who is involved in the commission of 
the predicate offence to evade the legal consequences of his 
or her action; (UNTOC ,1 Artic le 6.1(a)(i), non-substantive 
modif ica tion2) 
 
      (b) concealing or disguising the true nature, source, 
location, disposition, movement or ownership of or rights 
with respect to property, knowing that such property is the 
proceeds of crime; (UNTOC , Artic le 6.1(a)(ii), non-
substantive modif ica tion) 
 
      (c) acquiring, possessing or using property, knowing, at 
the time of receipt, that such property is the proceeds of 
crime. (UNTOC , Artic le 6.1(b)(i), non-substantive 
modif ica tion) 
 
4. With respect to criminal offences established in 
accordance with paragraphs 2 and 3 of this Article, each 
Party shall, subject to the basic principles of its domestic 
law, and having regard to the nature and gravity of the 
offence, adopt such legislative and other measures as may 

the inclusion of additional criminal money laundering, 
attempt and accessory offences. 
 
FCA understands the intent of draft Articles 12.3 and 
12.5 to be to limit the creation of money-laundering 
offences under this protocol to those committed in 
respect of criminal offences established under the 
protocol. FCA is concerned that draft Article 12.3 may 
be unintentionally broad, requiring money laundering 
offences to be created in respect of any 

nal offences pursuant 
to the protocol. FCA therefore recommends that the 

(c) of draft Article 12.3 be replaced with the words 
proceeds of a criminal offence established in accordance 

with paragraph 2 or 4 of this Article , and draft Article 
12.5 be deleted. 

out in paragraph 1 of this Article shall be criminal offences 
and adopt legislative and other measures as may be 
necessary to give effect to such determination.  
 
3. Each Party shall adopt, subject to the basic principles of 
its domestic law, such legislative and other measures as 
may be necessary to establish the following conduct as 
criminal offences, when committed intentionally: 
 

      (a) converting or transferring property, knowing that 
such property is the proceeds of a criminale of fence 
established in accordance with paragraph 2 or 4 of this 
Artic le, for the purpose of concealing or disguising the 
illicit origin of the property or of helping any person who is 
involved in the commission of the predicate offence to 
evade the legal consequences of his or her action;  
'
      (b) concealing or disguising the true nature, source, 
location, disposition, movement or ownership of or rights 
with respect to property, knowing that such property is the 
proceeds of a criminale off ence established in accordance 
with paragraph 2 or 4 of this Artic le;  
 
      (c) acquiring, possessing or using property, knowing, at 
the time of receipt, that such property is the proceeds of a 
criminale off ence established in accordance with 
paragraph 2 or 4 of this Artic le.  
 
4. With respect to criminal offences established in 
accordance with paragraphs 2 and 3 of this Article, each 
Party shall, subject to the basic principles of its domestic 
law, and having regard to the nature and gravity of the 
offence, adopt such legislative and other measures as may 
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be necessary to establish as criminal offences the following 
conduct: 
 
      (a) participating in, associating with or conspiring to 
commit an offence; 
 
      (b) attempting to commit an offence; 
 
      (c) aiding, abetting, or inciting the commission of an 
offence. (UNTOC , Artic le 6.1(b)(ii) modif ied3) 
 
5. For the purposes of implementing or applying paragraph 
3 of this Article, each Party shall in accordance with its 
domestic law include as predicate offences the criminal 
offences established in accordance with paragraphs 2 and 4 
of this Article as a result of which proceeds have been 
generated. 
 
6. Knowledge, intent, or purpose required as an element of 
an offence established in accordance with paragraph 3 of 
this Article may be inferred from objective factual 
circumstances. (UNTOC , Artic le 6.2(f) modif ied) 
 

be necessary to establish as criminal offences the following 
conduct: 
 
      (a) participating in, associating with or conspiring to 
commit an offence; 
 
      (b) attempting to commit an offence; 
 
      (c) aiding, abetting, or inciting the commission of an 
offence.  
 
5. For the purposes of implementing or applying paragraph 
3 of this Article, each Party shall in accordance with its 
domestic law include as predicate offences the criminal 
offences established in accordance with paragraphs 2 and 4 
of this Article as a result of which proceeds have been 
generated. 
 
6. 5. Knowledge, intent, or purpose required as an element 
of an offence established in accordance with paragraph 3 of 
this Article may be inferred from objective factual 
circumstances.  
 

Artic le 13 

Liability of legal persons 
 

1. Each Party shall adopt such measures as may be 
necessary, consistent with its legal principles, to establish 
the liability of legal persons for the unlawful conduct 
including criminal offences established in accordance with 
Article 12 of this Protocol. (UNTOC , Artic le 10.1 modif ied) 
 

2. Subject to the legal principles of each Party, the liability 

FCA supports draft Article 13, which will ensure that 
each Party, consistent with its legal principles, may hold 
legal persons liable for the unlawful conduct including 
criminal offences established in accordance with draft 
Article 12. 
 

Artic le 13 

Liability of legal persons 
 

1. Each Party shall adopt such measures as may be 
necessary, consistent with its lega l principles, to establish 
the liability of legal persons for the unlawful conduct 
including criminal offences established in accordance with 
Article 12 of this Protocol.  
 

2. Subject to the legal principles of each Party, the liability 
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of legal persons may be criminal, civil or administrative. 
(UNTOC, Artic le 10.2 modif ied) 
 
3. Such liability shall be without prejudice to the liability of 
the natural persons who have engaged in the unlawful 
conduct or committed the criminal offences established in 
accordance with Article 12 of this Protocol. (UNTOC, 
Artic le 10.3 modif ied) 
 

of legal persons may be criminal, civil or administrative.  
 
3. Such liability shall be without prejudice to the liability of 
the natural persons who have engaged in the unlawful 
conduct or committed the criminal offences established in 
accordance with Article 12 of this Protocol.  
 

Artic le 14 

Prosecutions and sanctions 
 
1. Each Party shall adopt such measures as may be 
necessary to ensure that legal and natural persons held 
liable for the unlawful conduct including criminal offences 
established in accordance with Article 12 are subjected to 
effective, proportionate and dissuasive sanctions. (UNTOC , 
Artic le 10.4 modif ied) 
 
2. Each Party shall endeavour to ensure that any 
discretionary legal powers under its domestic law relating 
to the prosecution of persons for the unlawful conduct 
including criminal offences established in accordance with 
Article 12 are exercised to maximize the effectiveness of 
law enforcement measures in respect of those unlawful 
conduct including criminal offences, and with due regard to 
the need to deter the commission of such unlawful conduct 
including offences. (UNTOC , Artic le 11.2 modif ied) 
 
3. Nothing contained in this Protocol shall affect the 
principle that the description of the unlawful conduct 
including criminal offences established in accordance with 
this Protocol and of the applicable legal defences or other 

FCA supports draft Article 14, which will ensure that the 
unlawful conduct including criminal offences established 
in accordance with Article 12 is subject to effective, 
proportionate and dissuasive sanctions. FCA 
recommends minor amendments to draft Articles 14.2 
and 14.3 for clarity.  
 

Artic le 14 

Prosecutions and sanctions 
 
1. Each Party shall adopt such measures as may be 
necessary to ensure that legal and natural persons held 
liable for the unlawful conduct including criminal offences 
established in accordance with Article 12 are subjected to 
effective, proportionate and dissuasive sanctions.  
 
2. Each Party shall endeavour to ensure that any 
discretionary legal powers under its domestic law relating 
to the prosecution of persons for the unlawful conduct 
including criminal offences established in accordance with 
Article 12 are exercised to maximize the effectiveness of 
law enforcement measures in respect of those unlawful 
such conduct including criminal offences, and with due 
regard to the need to deter the commission of such unlawful 
conduct including offences.  
 
3. Nothing contained in this Protocol shall affect the 
principle that the description of the unlawful conduct 
including criminal offences established in accordance with 
this Protocol and of the applicable legal defences or other 
legal principles controlling the lawfulness of conduct is 



 
 
 

Negotiating Te xt and D raft ing G roup Proposals FC A Comme nts  FC A Re comme nde d Te xt 
 

 69 

legal principles controlling the lawfulness of conduct is 
reserved to the domestic law of a Party and that such 
unlawful conduct including criminal offences shall be 
prosecuted and sanctioned in accordance with that law. 
(UNTOC, Artic le 11.6 modif ied) 
 

reserved to the domestic law of a Party and that such 
unlawful conduct including criminal offences shall be 
prosecuted and sanctioned in accordance with that law.  
 

Artic le 15 

Search of premises and se izure of evidence 
 

Each Party shall adopt such legislative, executive, 
administrative [and]/[or] other measures as may be 
necessary to authorize competent authorities to search a 
building, receptacle, means of transport or place for 
evidence, including tobacco, tobacco products and 
manufacturing equipment used in the manufacture of 
tobacco products [with the purpose of asce rtaining 
whe the r an offe nce  has  bee n committe d], with respect to 
a [s us pected] commission of an offence under Article 
[12.1]/[12] of this Protocol, and to seize such evidence 
when found, in accordance with its [national law] / 
[domes tic law]. 
 

FCA supports the inclusion in the protocol of a provision 
requiring each Party to adopt, in accordance with its 
domestic law, the necessary measures to authorize search 
and seizure of evidence of the commission of a criminal 
offence pursuant to draft Article 12. FCA considers that 
search and seizure should be broadly available to 
competent authorities, but recognizes that not all Parties 
authorize search and seizure in respect of non-criminal 
offences. FCA therefore recommends that draft Article 
15 apply only to offences established in accordance with 
Articles 12.2, 12.3 and 12.4 of the draft protocol. FCA 
also recommends the deletion of unnecessary words to 
clarify the draft Article. 

Artic le 15 

Search of premises and se izure of evidence 
 

Each Party shall adopt such legislative, executive, 
administrative [and]/[or] other measures as may be 
necessary to authorize competent authorities to search a 
building, receptacle, means of transport or place for 
evidence, including tobacco, tobacco products and 
manufacturing equipment used in the manufacture of 
tobacco products [with the purpose of asce rtaining 
whe the r an offe nce  has  bee n committe d], with respect to 
a [s us pecte d] of the commission of an offence under 
Articles [12.2, 12.3 and 12.41]/[12] of this Protocol, and to 
seize such evidence when found, in accordance with its 
[national law] / [domestic law]. 
 

[Artic le 16 

[Conf isca tion and se izure of assets] / [Se izure and 

confisca tion] 
 
1. [Parties shall adopt, to the [greatest] / [wides t] extent 
possible within their domestic legal systems, such measures 
as may be necessary to enable confiscation of:]  
 

or 
 
[Parties  s hall adopt the s trongest me as ures  poss ible 

FCA supports the inclusion in the protocol of a provision 
requiring Parties to adopt, to the greatest extent possible 
within their domestic legal systems, the necessary 
measures to enable confiscation of proceeds of criminal 
offences pursuant to draft Articles 12.2, 12.3 and 12.4 of 
the protocol, and of property, equipment or other 
instrumentalities used in or destined for use in such 
offences.  
 
FCA recommends the following amendments to clarify 
and strengthen draft Article 16:' '
'

[Artic le 16 

[Conf isca tion and se izure of assets] / [Se izure and 

confisca tion] 
 
1. [Parties shall adopt, to the [greatest] / [wides t] extent 
possible within their domestic legal systems, such measures 
as may be necessary to enable confiscation of:] 
 

or 
 
[Parties  s hall adopt the s trongest me as ures  poss ible 
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within the ir domes tic legal s ys tem as  may be  necess ary 
to e nable confis cation of:] 
 
      (a) proceeds of crime derived from offences covered by 
Article 12.1 of this Protocol or property the value of which 
corresponds to that of such proceeds; 
 
      (b) property, equipment or other instrumentalities used 
in or destined for use in offences covered by Article 12.1 of 
this Protocol. 
 
2. Parties shall adopt such measures as may be necessary to 
enable the identification, tracing, freezing or seizure of any 
item referred to in paragraph 1 of this Article for the 
purpose of eventual confiscation.  
 
3. If proceeds of [crime] / [illic it trade ] have been 
transferred, transformed or converted, in part or in full, into 
other property [or to another person who has knowledge or 
ought reasonably to have known of the commission of 
offences covered by this Protocol], such property shall be 
liable to the measures referred to in this Article instead of 
the proceeds. 
 
4. If proceeds of crime have been intermingled with 
property acquired from legitimate sources, such property 
shall, without prejudice to any powers relating to seizure, 
be liable to confiscation up to the assessed value of the 
intermingled proceeds. 
 
5. Income or other benefits derived from proceeds of crime, 
from property into which proceeds of crime have been 
transformed or converted or from property with which 
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temporary prohibition of the 

transfer, conversion, disposition or movement of 
property or temporary assumption of custody or 
control of property by a competent authority 9'

'

 *,$'2%+2+&!0'-.'"%!(*'D%*-)0$':O;O'*,!*'$!),'M!%*1'
$E2+4$%'-*&')+3%*&'+%'+*,$%')+E2$*$.*'!3*,+%-*-$&'*+'
,$!%'+%'!"83"-)!*$')-#-0')0!-E&'+('!.+*,$%'M!%*1'
!6!-.&*'!.1'0-)$.&$$7'!."'.+*'"$)0-.$'*+'"+'&+'+.'*,$'
6%+3."&'+('!.1')+EE+.'0!4'%$#$.3$'%30$'+%'-*&'
$Q3-#!0$.*7'&,+30"'/$'"$!0*'4-*,'&$2!%!*$01;'@HD'
&322+%*&'*,-&'2%+2+&!07'/3*'"+$&'.+*')+.&-"$%'*,!*'-*'
(-*&'4-*,-.'!'2%+#-&-+.'+.'&$-L3%$'!."')+.(-&)!*-+.7'
!."'%$)+EE$."&'*,!*'-*'/$'"$!0*'4-*,'-.'!'&$2!%!*$'
2%+#-&-+.9'!."'

'

within the ir domes tic legal s ys tem as  may be  necess ary 
to e nable confis cation of:] 
 
      (a) proceeds of crime derived from offences covered by 
Articles 12.12, 12.3 and 12.4 of this Protocol or property 
the value of which corresponds to that of such proceeds; 
and 
 
      (b) property, equipment or other instrumentalities used 
in or destined for use in offences covered by Articles 12.12, 
12.3 and 12.4 of this Protocol.  
 
2. Parties shall adopt such measures as may be necessary to 
enable the identification, tracing, freezing or seizure of any 
item referred to in paragraph 1 of this Article for the 
purpose of eventual confiscation.  
 
3. If proceeds of [crime] / [illic it trade ] have been 
transferred, transformed or converted, in part or in full, into 
other property [or to another person who has knowledge or 
ought reasonably to have known of the commission of 
offences covered by this Protocol], such property shall be 
liable to the measures referred to in this Article instead of 
the proceeds. 
 
4. If proceeds of crime have been intermingled with 
property acquired from legitimate sources, such property 
shall, without prejudice to any powers relating to f reezing 
or seizure, be liable to confiscation up to the assessed value 
of the intermingled proceeds. 
 
5. Income or other benefits derived from proceeds of crime, 
from property into which proceeds of crime have been 
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proceeds of crime have been intermingled shall also be 
liable to the measures referred to in this Article, in the same 
manner and to the same extent as proceeds of crime. 
 
6. For the purposes of this Article, each Party shall 
empower its courts or other competent authorities to order 
that bank, financial or commercial records be made 
available or be seized and to hear or adjudicate civil claims 
of another Party against any licencee. Parties shall not 
decline to act under the provisions of this paragraph on the 
grounds of bank secrecy or any common law revenue 
rule or its equivalent.  
 
7. Parties may consider the possibility of requiring that a 
person under investigation demonstrate the lawful origin of 
alleged proceeds of crime or other property liable to 
confiscation, to the extent that such a requirement is 
consistent with the principles of their domestic law and 
with the nature of the judicial and other proceedings. 
 
8. The provisions of this Article shall not be construed to 
prejudice the rights of bona fide third parties. 
 

9. Nothing contained in this Article sha ll affect the 
principle that the measures to which it refers shall be 
defined and implemented in accordance with and subject to 
the provisions of the domestic law of a Party. 
 
10. Without prejudice to the provisions of this Article and 
the provisions of Article 18, Parties may allow retention of 
the property, equipment or other instrumentalities used in 
or destined for use in criminal offences covered by this 
Protocol for training and law enforcement purposes, 

 draft Article 16.10, which repeats the content of draft 
Article 18 (Destruction) and is therefore unnecessary 
and may cause confusion, should be deleted. '

transformed or converted or from property with which 
proceeds of crime have been intermingled shall also be 
liable to the measures referred to in this Article, in the same 
manner and to the same extent as proceeds of crime. 
 
6. For the purposes of this Article, each Party shall 
empower its courts or other competent authorities to order 
that bank, financial or commercial records be made 
available or be seized [and to hear or adjudicate civil claims 
of another Party against any licencee]. Parties shall not 
decline to act under the provisions of this paragraph on the 
grounds of bank secrecy [or any common law revenue rule 
or its equivalent]. 
 
7. Parties may consider the possibility of requiring that a 
person under investigation demonstrate the lawful origin of 
alleged proceeds of crime or other property liable to 
confiscation, to the extent that such a requirement is 
consistent with the principles of their domestic law and 
with the nature of the judicial and other proceedings. 
 
8. The provisions of this Article shall not be construed to 
prejudice the rights of bona fide third parties. 
 

9. Nothing contained in this Article shall affect the 
principle that the measures to which it refers shall be 
defined and implemented in accordance with and subject to 
the provisions of the domestic law of a Party. 
 
10. Without prejudice to the provisions of this Article and 
the provisions of Article 18, Parties may allow retention of 
the property, equipment or other instrumentalities used in 
or destined for use in criminal offences covered by this 
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provided that the confiscated materials are destroyed by 
using environmentally friendly methods following such 
use.] 
 

or 
 
[Parties  s hall adopt s uch me as ures  as  appropriate  to 
e nable  the  confiscation of procee ds  de rive d from the 
illic it trade  in tobacco products  (A rtic le  15.4(e) of the 
WH O F rame work Conve ntion on Tobacco Control). 
Encourage the Parties to act in accordance  with A rticle 
12 of the  Unite d Nations  Conve ntion against 
T rans national O rganize d C rime .] 
 

or 
 
[Parties  s hall adopt s uch me as ures  as  appropriate  to 
e nable  the  confiscation of procee ds  de rive d from the 
illic it trade  in tobacco products  (A rtic le  15.4(e) of the 
WH O F rame work Conve ntion on Tobacco Control). 
 
The  Unite d Nations  Conve ntion agains t T rans national 
O rganize d C rime  provides  its  Me mbe r countries  with 
e ffective me as ures for confis cation and se izure  of assets 
cove re d by this Protocol. The Parties e ncourage 
countries  that are  not Me mbe rs  of the  United Nations 
Conve ntion agains t T rans national O rganize d C rime to 
act in accordance  with A rtic le 12 of this  Conve ntion.] 
 

or 
 
(reproduce the exact wording of Artic le 12 United Na tions 
Convention against Transna tional Organized Crime) 

Protocol for training and law enforcement purposes, 
provided that the confiscated materials are destroyed by 
using environmentally friendly methods following such 
use.] 
 

or 
 
[Parties  s hall adopt s uch me as ures  as  appropriate  to 
e nable  the  confiscation of procee ds  de rive d from the 
illic it trade  in tobacco products  (A rtic le  15.4(e) of the 
WH O F rame work Conve ntion on Tobacco Control). 
Encourage the Parties to act in accordance  with A rticle 
12 of the  Unite d Nations  Conve ntion against 
T rans national O rganize d C rime .] 
 

or 
 
[Parties  s hall adopt s uch me as ures  as  appropriate  to 
e nable  the  confiscation of procee ds  de rive d from the 
illic it trade  in tobacco products  (A rtic le  15.4(e) of the 
WH O F rame work Conve ntion on Tobacco Control). 
 
The  Unite d Nations  Conve ntion agains t T rans national 
O rganize d C rime  provides  its  Me mbe r countries  with 
e ffective me as ures for confis cation and se izure  of assets 
cove re d by this Protocol. The Parties e ncourage 
countries  that are  not Me mbe rs  of the  United Nations 
Conve ntion agains t T rans national O rganize d C rime to 
act in accordance  with A rtic le 12 of this  Conve ntion.] 
 

or 
 
(reproduce the exact wording of Artic le 12 United Na tions 
Convention against Transna tional Organized Crime) 
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[Artic le 17 

Se izure payments 
 
For the purpose of eliminating illicit trade in tobacco 
products, the Parties [may] / [s hould] [consider adopting] / 
[s hall adopt] such legislative and other measures as may 
be necessary to authorize competent authorities to levy an 
amount equivalent to lost taxes and duties from the 
producer, manufacturer, importer or exporter of seized 
tobacco, [genuine] tobacco products or equipment used in 
the production of tobacco products [, if the v iolation has 
occurre d within the  rules provide d in the Protocol].] 
 

FCA supports the inclusion in the protocol of a provision 
encouraging Parties to allow for recovery, when tobacco 
or tobacco products are seized by authorities, of taxes 
and duties evaded or sought to be evaded on the tobacco 
or tobacco products from their producer, manufacturer, 
importer or exporter. This proposed measure recognizes 
that producers, manufacturers, importers and exporters 
have significant capacity to control the supply chain, and 
should be held accountable for failing to exercise this 
control responsibly. To strengthen and clarify draft 
Article 17, FCA recommends that: 
 

 the provision should apply in respect of confiscated 
tobacco or tobacco products, as well as seized 
tobacco or tobacco products; 

 

 the provision should apply in respect of all tobacco 

distinguish between products manufactured by the 
manufacturer identified on the product and 
counterfeit product not in fact manufactured by the 
manufacturer identified on the product. FCA 
considers that it is unnecessary to make this 
distinction here, as the draft provision only refers to 

 if 
seized products were counterfeit and not 
manufactured by the manufacturer identified on the 
product, the provision would not apply with respect 
to that manufacturer; 

 

 the provision should not apply in respect of 
manufacturing equipment used in the manufacture of 
tobacco products, which is not subject to taxes and 
duties in the same way as tobacco or tobacco 

[Artic le 17  
Se izure payments  

 
For the purpose of eliminating illicit trade in tobacco 
products, the Parties [may] / [s hould] [consider adopting] / 
[s hall adopt] such legislative and other measures as may 
be necessary to authorize competent authorities, upon 
se izure or conf isca tion of tobacco or tobacco products,  to 
levy an amount equivalent to lost taxes and duties from on 
the producer, manufacturer, importer or exporter of seized 
the tobacco, or [genuine] tobacco products an amount 
equivalent to the taxes and duties evaded or sought to be 
evaded or equipment used in the production of tobacco 
products [, if the v iolation has  occurre d within the rules 
provide d in the Protocol].] 
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products; and 
 

 the amount to be levied should be described as an 
amount equivale

 
 

Artic le 18 

Destruction 
 
1. All confiscated manufacturing equipment, tobacco, 
counterfeit and contraband cigarettes and other tobacco 
products [shall] / [mus t] / [may] be destroyed 
[imme diate ly] [or dis posed of in accordance  with 
[national] / [domes tic] law]. Such destruction [shall] / 
[mus t] be by using environmentally friendly methods [to 
the  gre atest exte nt poss ible ] upon completion of any legal 
process in relation to the tobacco products in question.  
 
2. Confiscated material [other than tobacco, tobacco 
products and manufacturing equipment used in the 
manufacture of tobacco products][,] may be retained for the 
purposes of training and other law enforcement purposes. 
 
3. [Without pre judice  to the  provis ions  of A rtic le  18.1,] 
Parties [shall] / [may] take necessary measures for the early 
destruction of seized tobacco and tobacco products and for 
the admissibility as evidence of duly certified samples of 
small quantities of such substances.] [The re te ntion of 
small quantities  of s uch s ubs tances as  duly ce rtifie d 
s amples for e vide nce is  pe rmitte d]. 
 

FCA supports the inclusion in the protocol of a provision 
requiring destruction by environmentally friendly 
methods of confiscated tobacco, tobacco products, 
cigarette paper, filter tow and manufacturing equipment 
used in the manufacture of tobacco products upon 
completion of applicable legal processes. The retention 
of small quantities of confiscated tobacco or tobacco 
products for use as evidence should be permitted. FCA 
recommends the following amendments to clarify draft 
Article 18: 
 

 confiscated 
manufacturing equipment, tobacco, counterfeit and 

 
which mirror the wording of Article 15.4(c) of the 
Convention  should, for consistency with the 
wording used throughout the draft protocol, be 

confiscated tobacco, 
tobacco products, cigarette paper, filter tow and 
manufacturing equipment used in the manufacture of 
tobac  and 

 
 

 in accordance with the definitions proposed in draft 
Article 1, the proposed requirement under draft 
Article 18.3 to t

Artic le 18  
Destruction  

 
1. All confiscated manufacturing equipment, tobacco, 
counterfeit and contraband cigarettes and other tobacco 
products, c igarette paper , f ilter tow and manufacturing 
equipment used in the manufacture of tobacco products 
[shall] / [mus t] / [may] be destroyed [imme diate ly] [or 
dis pose d of in accordance  with [national] / [domes tic] 
law]. Such destruction [shall] / [mus t] be by using 
environmentally friendly methods [to the  gre atest exte nt 
poss ible ] upon completion of any legal process in relation 
to the tobacco, tobacco products, inputs or equipment in 
question.  
 
2. Confiscated material [other than tobacco, tobacco 
products, c igarette paper, f ilter tow and manufacturing 
equipment used in the manufacture of tobacco products][,]  
may be retained for the purposes of training and other law 
enforcement purposes.  
 
3. [Without pre judice  to the  provis ions  of A rtic le  18.1,] 
Parties [shall] / [may] take necessary measures for the early 
destruction of seized conf isca ted tobacco and tobacco 
products and for the admissibility as evidence of duly 
certified samples of small quantities of such substances.] 
[The  re tention of small quantities  of confisca ted tobacco 
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tobacco products (those taken by a competent 

or tobacco products (those taken only temporarily).  
 

and tobacco products s uch s ubs tances as  duly ce rtifie d 
s amples for e vide nce is  pe rmitte d]. 
 

Artic le 19 

Spec ia l investiga tive techniques 
 
1. [Each Party shall, [in accordance  with its  domes tic law 
and to the exte nt possible ] / [subject to the fundamental 
principles of its legal system, [within its  poss ibilities] [and 
unde r the  conditions  presc ribe d in its  domestic law]] 
take the necessary measures to allow for the appropriate use 
of controlled delivery at national and international levels 
and [, whe re  it deems  appropriate ] for the use of other 
special investigative techniques, such as electronic or other 
[e xisting and ne w] forms of surveillance and undercover 
operations, [whe re  it deems  appropriate ,] by its 
competent authorities on its territory for the purpose of 
effectively combating illicit trade in tobacco, tobacco 
products [or]/[and] [manufacturing equipment used in the 
manufacture of tobacco products].] 
 

or 
 
[I f pe rmitte d by the  bas ic princ iples of its  domes tic legal 
s ys tem, e ach Party s hall, within its  poss ibilities  and 
unde r the conditions pres c ribe d by its domes tic law, 
take  the necessary me as ures to allow for the 
appropriate  use of controlle d de live ry and, whe re  it 
deems  it appropriate , for the use  of othe r s pec ial 
inves tigative techniques , s uch as  e lectronic or othe r 
forms  of s urve illance and unde rcove r ope rations , by its 
compe tent authorities  on its  te rritory for the  purpose  of 

FCA supports the inclusion in the protocol of a provision 
requiring Parties, if permitted by the basic principles of 
their domestic legal systems, to allow for the appropriate 
use of controlled delivery and other special investigative 
techniques for the purpose of effectively combating 
illicit trade in tobacco, tobacco products, cigarette paper, 
filter tow and manufacturing equipment used in the 
manufacture of tobacco products. In respect of draft 
Article 19.1, FCA recommends the adoption of the 
second option in the Negotiating text, which mirrors 
Article 20 of UNTOC. 

Artic le 19 

Spec ia l investiga tive techniques 
 
1. [Each Party shall, [in accordance  with its  domes tic law 
and to the exte nt possible ] / [subject to the fundamental 
principles of its legal system, [within its  poss ibilities] [and 
unde r the  conditions  presc ribe d in its  domestic law]] 
take the necessary measures to allow for the appropriate use 
of controlled delivery at national and international levels 
and [, whe re  it deems  appropriate ] for the use of other 
special investigative techniques, such as electronic or other 
[e xisting and ne w] forms of surveillance and undercover 
operations, [whe re  it deems  appropriate ,] by its 
competent authorities on its territory for the purpose of 
effectively combating illicit trade in tobacco, tobacco 
products [or]/[and] [manufacturing equipment used in the 
manufacture of tobacco products].] 
 

or 
 
[I f pe rmitte d by the  bas ic princ iples of its  domes tic legal 
s ys tem, e ach Party s hall, within its  poss ibilities  and 
unde r the conditions pres c ribe d by its domes tic law, 
take  the necessary me as ures to allow for the 
appropriate  use of controlle d de live ry and, whe re  it 
deems  it appropriate , for the use  of othe r s pec ial 
inves tigative techniques , s uch as  e lectronic or othe r 
forms  of s urve illance and unde rcove r ope rations , by its 
compe tent authorities  on its  te rritory for the  purpose  of 
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e ffective ly combating illic it trade in tobacco, tobacco 
products  or manufacturing e quipme nt use d in the 
manufacture  of tobacco products.] 
 

or  
 
[Each Party s hall, s ubject to the  fundame ntal princ iples 
of its legal s ys te m, within its  possibilities and unde r the 
conditions presc ribe d in its domestic law, take the 
necessary me as ures to allow for the  appropriate  use  of 
controlle d de live ry at national and inte rnational leve ls 
and, whe re  it dee ms appropriate , for the  use  of othe r 
s pec ial inves tigative  techniques, s uch as  e lectronic or 
othe r forms  of s urve illance and unde rcove r ope rations, 
by its  compete nt authorities  on its  te rritory for the 
purpose of e ffective ly combating illic it trade  in tobacco, 
tobacco products  [and manufacturing e quipme nt used 
in the  manufactu re  of tobacco products]. [Each Party 
may de c ide  in which cases its  use  of s pe c ial investigative 
te chniques  is appropriate .]] 
 
2. For the purpose of investigating the offences covered by 
this Protocol, Parties are encouraged to conclude, whe n 
necessary, appropriate bilateral or multilateral agreements 
or arrangements for using the techniques referred to in 
paragraph 1 of this Article in the context of cooperation at 
the international level. (consensus)1 
 
3. In the absence of an agreement or arrangement as set 
forth in paragraph 2 of this Article, decisions to use such 
special investigative techniques at the international level 
shall be made on a case-by-case basis and may, when 
necessary, take into consideration financial arrangements 

e ffective ly combating illic it trade in tobacco, tobacco 
products , c igarette paper, filter tow or manufacturing 
e quipme nt used in the  manufactu re  of tobacco 
products .] 
 

or  
 
[Each Party s hall, s ubject to the  fundame ntal princ iples 
of its legal s ys te m, within its  possibilities and unde r the 
conditions presc ribe d in its domestic law, take the 
necessary me as ures to allow for the  appropriate  use  of 
controlle d de live ry at national and inte rnational leve ls 
and, whe re  it dee ms appropriate , for the  use  of othe r 
s pec ial inves tigative  techniques, s uch as  e lectronic or 
othe r forms  of s urve illance and unde rcove r ope rations, 
by its  compete nt authorities  on its  te rritory for the 
purpose  of e ffe ctive ly combating illic it trade  in tobacco, 
tobacco products  [and manufacturing e quipme nt used 
in the  manufactu re  of tobacco products]. [Each Party 
may de c ide  in which cases its  use  of s pe c ial investigative 
te chniques  is appropriate .]] 
 
2. For the purpose of investigating the offences covered by 
this Protocol, Parties are encouraged to conclude, whe n 
necessary, appropriate bilateral or multilateral agreements 
or arrangements for using the techniques referred to in 
paragraph 1 of this Article in the context of cooperation at 
the international level.  
 
3. In the absence of an agreement or arrangement as set 
forth in paragraph 2 of this Article, decisions to use such 
special investigative techniques at the international level 
shall be made on a case-by-case basis and may, when 
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and understandings with respect to the exercise of 
jurisdiction by the Parties concerned. (consensus)1 
 
4. The Parties recognize the importance of, and need for, 
international cooperation and assistance in this area and 
shall cooperate, with each other and with international 
organizations, in developing capacity to achieve the goals 
of this Article. (consensus)1 

 
1 Consensus reached in Committee B. 
 

necessary, take into consideration financial arrangements 
and understandings with respect to the exercise of 
jurisdiction by the Parties concerned.  
 
4. The Parties recognize the importance of, and need for, 
international cooperation and assistance in this area and 
shall cooperate, with each other and with international 
organizations, in developing capacity to achieve the goals 
of this Article.  
 

PAR T V: IN T ER N A TI ON A L C O O PER A TI ON  
 

[Artic le 20 

Informa tion sharing[:] / [ inc luding] sta tistical da ta  
 
1. The Parties shall, for the purpose of achieving the 
objectives of this Protocol, exchange relevant information, 
s ubje ct to national law, [and whe re  as  appropriate ] on 
matters such as: 
 
      (a) details of seizures of tobacco, tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products, including case reference information 
where appropriate, quantity, value of seizure, product 
description, entities involved, date and place of 
manufacture; modi operandi including means of transport, 
concealment, routing and detection; counterfeit and 
genuine brands; and taxes evaded;  
 
      (b) import, export, transit, tax-paid and duty-free sales 
and quantity or value of production of tobacco, tobacco 
products or manufacturing equipment used in the 

FCA supports the inclusion in the protocol of provisions 
to ensure effective information sharing to facilitate the 
prevention, detection, investigation, prosecution and 
combating of illicit trade. FCA considers that the 
Negotiating text contains a number of useful proposals 
for information sharing. However, the draft provisions 
will need to be streamlined and clarified in order to 
ensure that they operate effectively. As currently drafted, 
the provisions propose a number of different processes 
for information sharing, with, in some cases, the same or 
similar kinds of information dealt with through different 
processes or through more than one process.'
'
I,$%$'!%$'&-A'"%!(*'D%*-)0$&'-.'M!%*' '̀+('*,$'V$6+*-!*-.6'
*$A*'*,!*')+.*!-.'2%+#-&-+.&'"$!0-.6'4-*,'-.(+%E!*-+.'
&,!%-.6Y' '
'

 Article 20 (Information sharing: statistical data); 
 

 Article 21 (Information sharing: operational data); 
 

 Article 22 (Information sharing: confidentiality and 
protection of information); 

 

 Article 24 (Assistance and cooperation: 

PAR T V: IN T ER N A TI ON A L C O O PER A TI ON 
 

Artic le 20 

Informa tion sharing  
 
1. Parties shall adopt eff ective measures to enhance and, 
where necessary, establish channe ls of communica tion 
between competent administra tive, regula tory, law 
enforcement and other authorities and agenc ies in order to 
fac ilita te the secure and rapid exchange of informa tion for 
the prevention, detection, investiga tion, prosecution and 
comba ting of illic it trade in tobacco, tobacco products, 
c igarette paper, f ilter tow and manufacturing equipment 
used in the manufacture of tobacco products.  
 
2. Each Party shall, e ither directly or through the 
Convention Secretaria t, provide the following informa tion 
to all other Parties concerned: 
 

(a) informa tion with respect to legal or na tural 
persons who are considered unf it to conduct the 
activities referred to in Artic les 5.1 and 5.2, and 
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manufacture of tobacco products; 
 
     [(c) data on the agricultural production of tobacco;] 
 
      (d) trends, concealment methods and modi operandi 
used in illicit trade in tobacco, tobacco products or 
manufacturing equipment used in the manufacture of 
tobacco products; and 
 
      (e) any other relevant information, as agreed by the 
Parties. 
 

2. The information referred to in paragraph 1(b e) of this 
Article shall be placed in a secure, central, automated 
database, managed by X and exploiting existing systems. 
The information referred to in paragraph 1(a) of this Artic le 
shall be included in the database if it is non-identifiable 
personal information. 
 
3. The communication of information by a Party to the 

legal and administrative provisions. 
 
4. Parties shall cooperate with each other and with 
competent international organizations to build the capacity 
of Parties to collect and exchange information. 
 
5. The Parties shall deem the said information to be 
confidential and for restricted use, unless otherwise stated 
by the transmitting Party.] 

 

Artic le 21 

Informa tion sharing: opera tional da ta 

investigation and prosecution of offences); 
 

 Article 28 (_!4'$.(+%)$E$.*')++2$%!*-+.); and 
 

 Article 29 (=3*3!0'!"E-.-&*%!*-#$'!&&-&*!.)$) 
'

I,$&$'2%+#-&-+.&'!%$'-.'!""-*-+.'*+'$A),!.6$'+('
-.(+%E!*-+.')+#$%$"'/1'"%!(*'D%*-)0$'O'\H3&*+E$%'
-"$.*-(-)!*-+.'!."'#$%-(-)!*-+.]7'"%!(*'D%*-)0$'J'\I%!)G-.6'
!."'*%!)-.6]'!."'"%!(*'D%*-)0$'R'\Z$)+%"5G$$2-.6]. '
'
^.'!""-*-+.'*+'-.(+%E!*-+.'$A),!.6$'*,%+36,'*,$'

/1'*4+'2%-.)-2!0'E$!.&Y')+EE3.-)!*-+.'*+'!'

directly between Parties, either on their own initiative or 
on request (Arts 8, 21, 24, 28, and 29). For each of the 
Articles proposing direct exchange between Parties, 
either processes for exchange are not specified, or 
different processes are proposed, with different 
requirements, qualifications and protections: 
'

 3."$%'D%*-)0$'R;O7'.+'&2$)-(-)'2%+)$"3%$'-&'2%+2+&$"7'
as appropriate and subject 

to national laws, establish a system for sharing 
details contained in all records kept in accordance 

'
'

 3."$%'D%*-)0$'<:7'-*'-&'2%+2+&$"'*,!*'Parties shall 

initiative or on the request of a Party that provides 
due justification that such information is necessary 
for the purposes of detection or investigation of 
illicit trade in tobacco, tobacco products [or 
manufacturing equipment used in the manufacture 

who have been refused a licence to carry out the 
activities or whose licences have been cance lled or 
suspended; and 
 

(b) notif ica tions rece ived pursuant to Artic le 6.3 which 
indica te illic it trade in tobacco, tobacco products, 
c igarette paper , f ilter tow or manufacturing 
equipment used in the manufacture of tobacco 
p
committed by legal or na tural persons granted 
licences to conduct the activities ref erred to in 

 
 
3. Parties shall provide each other, to the grea test extent 
possible in accordance with domestic law, e ither on request 
or on the ir own initia tive, with the following informa tion: 
 

(a) when necessary for the prevention, detection, 
investiga tion or prosecution of unlawful conduct 
inc luding criminal of fences covered by this 
Protocol, informa tion regarding legal or na tural 
persons licensed to carry out the activities referred 
to in Artic le 5, and details contained in records 
kept in accordance with Artic le 8;  
 

(b) informa tion for investiga tion, identif ica tion, 
monitoring and prosecution of legal or na tural 
persons involved in or suspected of involvement in 
illic it trade in tobacco, tobacco products, c igarette 
paper, f ilter tow or manufacturing equipment used 
in the manufacture of tobacco products, inc luding 
persons known or suspected to have committed or 
to be a party to unlawful conduct inc luding 
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The Parties shall [s ubject to national law] [and whe re as 
appropriate ] exchange, on their own initiative or on the 
request of a Party that provides due justification that such 
information is necessary for the purpose of detection or 
investigation of illicit trade in tobacco, tobacco products [or 
manufacturing equipment used in the manufacture of 
tobacco products,] the following information, [subject to 
national law]: 
 
      (a) records of licensing for the legal and natural persons 
concerned; 
       
      (b) information for identification, monitoring and 
prosecution of legal or natural persons involved in illicit 
trade in tobacco, tobacco products or equipment used in the 
manufacture of tobacco products; 
 
     [(c) records of investigations and prosecutions; and] 
 
      (d) records of payment for import, export or duty-free 
sales of tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco products. 

 

Artic le 22 

Informa tion sharing: conf identia lity and protection of 
informa tion 

 
1. Each Party shall designate the domestic authority to 
which operational and statistical data are supplied and 
notify the Parties to this Protocol of such designation 
through the Convention Secretariat. 
 

 
 

 3."$%'D%*-)0$'<R;1(g) and (h), it is proposed that: 

respective domestic legal and administrative 
systems, effective measures to exchange relevant 
information; and 

 

 3."$%'D%*-)0$'<S7'-*'-&'2%+2+&$"'*,!*Y M!%*-$&'&,!00'
2%+#-"$'$!),'+*,$%7'$-*,$%'+.'%$Q3$&*'+%'+.'*,$-%'+4.'

 
 
The information proposed to be shared under Part V is 
listed below. It has been ordered so as to group similar 
types of information, which are dealt with in different 
Articles, together: 
 

 
manufacturing equipment used in the manufacture 
of tobacco products, including case reference 
information where appropriate, quantity, value of 
seizure, product description, entities involved, date 
and place of manufacture; modi operandi including 
means of transport, concealment, routing and 
detection; counterfeit and genuine brands; and taxes 

 
 

 odi operandi 
used in illicit trade in tobacco, tobacco products or 
manufacturing equipment used in the manufacture 

 
 

 
methods used by natural or legal persons in 
committing criminal offences covered by the 
protocol, including, where applicable, routes and 

criminal offences pursuant to Artic le 12; 
 

(c) informa tion for investiga tion, identif ica tion and 
monitoring of goods known to be the subject of 
unlawful conduct inc luding criminal offences 
pursuant to Artic le 12, as we ll as details of 
packaging, transport, storage and methods used in 
respect of those goods; 
 

(d) records of investiga tions and prosecutions, and 
details of se izures of tobacco, tobacco products, 
c igarette paper , f ilter tow or manufacturing 
equipment used in the manufacture of tobacco 
products, inc luding case ref erence informa tion 
where appropria te , quantity, value of se izure, 
product description, brands, taxes evaded, and 
entities involved, and modi operandi inc luding 
means of transport, concealment, routing and 
detection, use of false identities, a ltered or false 
documents, and any other means;  
 

(e) informa tion regarding new trends, means or 
methods of engaging in illic it trade in tobacco, 
tobacco products, c igarette paper , f ilter tow or 
manufacturing equipment used in the manufacture 
of tobacco products, and any other re levant 
informa tion to fac ilita te early identif ica tion of 
unlawful conduct inc luding criminal offences 
pursuant to Artic le 12; 
 

(f) )0;+'5&()+0!'$2&'1)02!0$?!,<*(+5*!&01!+(#$'!-&?!
$0;+',$5$0(! ($,#0)H<$*! +;! 1$5+0*('&($1!
$;;$,()B$0$**; 
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2. The exchange of information under this Protocol shall be 
subject to national law regarding confidentiality [and 
privacy]. The Parties shall protect, as mutually agreed, any 
confidential information that is exchanged. 
 

conveyances and the use of false identities, altered 
or false documents or other means of concealing 

 
 

 ing 
(Art 29(b)); 

 

 
prosecution of legal or natural persons involved in 
illicit trade in tobacco, tobacco products or 
equipment used in the manufacture of tobacco 

 (Art 21(b));  
 

 
identification of the offences covered by this 

(Art 28.1(g));  
 

 
to an offence listed in Article 12 [or suspected of 
being about to commit (Art 
29(d));  

 

 
Article 12, as well as details of description, 
packaging, transport and storage and methods used 

(Art 29(c));  
 

 legal and natural 
(Art 21(a));  

 

  (Art 
21(c));  

 

 records of payment for import, export or duty-free 
sales of tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco 

 
 

 
(g) da ta on the agricultural production of tobacco and 

on sales and quantity or value of production of 
tobacco, tobacco products, c igarette paper , f ilter 
tow and manufacturing equipment used in the 
manufacture of tobacco products, and &0:! +(#$'!
1&(&!(#&(!?+<-1!&**)*(!)0!')*@!&**$**5$0(!;+'!*<99-:!
,#&)0!,+0('+-!&01!+(#$'!$0;+',$5$0(!9<'9+*$*C 
 

(h) records of payment for import or export of tobacco, 
tobacco products, c igarette paper , f ilter tow or 
manufacturing equipment used in the manufacture 
of tobacco products; and 
 

(i) any other re levant informa tion, as agreed by the 
Parties. 

 

4. Each Party shall designa te or establish an authority to 
serve as a na tional centre for the collection, analysis and 
dissemina tion of re levant informa tion among its authorities 
and agenc ies and with other Parties, and shall notify other 
Parties of such establishment or designa tion through the 
Convention Secretaria t. The Convention Secretaria t shall 
compile a list of the designa ted authorit ies and make the 
list available to all Parties. 
 
[5. The informa tion referred to in [paragraph 3(x) (x)] of 
this Artic le shall be placed in a secure , central, automa ted 
da tabase , managed by [X]. The informa tion in the da tabase 
shall be accessible to [X] by means of [X].] 
 
6. The exchange of informa tion under this Protocol shall be 
subject to domestic law regarding conf identia lity and 



 
 
 

Negotiating Te xt and D raft ing G roup Proposals FC A Comme nts  FC A Re comme nde d Te xt 
 

 81 

 -paid and duty-free sales 
and quantity or value of production of tobacco, 
tobacco products or manufacturing equipment used 

20.1(b));  
 

 
20.1(c)); 

 

 
"$E+.&*%!*$"'$(($)*-#$.$&&  

 

 
(Art 20.1(e));  

 

 !.1'+*,$%'"!*!'*,!*'4+30"'!&&-&*'"$&-6.!*$"'
!6$.)-$&'-.'%-&G'!&&$&&E$.*'(+%'&32201'),!-.')+.*%+0'

(Art 29(e)); 
 
This information is in addition to that proposed to be 
shared under Part III, including under draft Article 6 
(which proposes information sharing with respect to 

commercial 
transactions), draft Article 7 (which proposes sharing of 

kept in accordance with this 
 

 
There are: 
 

 two draft provisions dealing with the designation of 
a central authority for information sharing   Article 

designate the domestic authority to which 

privacy. The Parties shall protect, as mutually agreed, any 
conf identia l informa tion tha t is exchanged. 
 
7. Parties shall coopera te with each other and with 
competent interna tional organiza tions to build the capac ity 
of Parties to collect and exchange informa tion. 
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Article 24.2 bis, which proposes that each Party 
[consider]/[ensure] the establishment or the 

designation of authorities to serve as a national 
centre for the collection, analysis, and dissemination 
of information among the other authorities and with 
other Parties  
 

 two draft provisions dealing with communication 
between relevant agencies and authorities  Article 
24.2, which provides that Parties shall ensure that 

and exchange relevant information at national and 

provides that Parties shall adopt effective measures 
 and, where necessary, establish 

channels of communication between the competent 
authorities and agencies in order to facilitate the 

 
 

 three draft provisions providing for confidentiality 
and protection of information exchanged under the 
protocol (Arts 20.5, 22.2, and 29). One of these, 
Article 22.2, is expressed to apply to all forms of 
information exchange under the protocol, in relation 

any confidential informa  
 

 five draft provisions that propose that obligations be 

arrangements  

proposes that all forms of information exchange 
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domestic legal and adminis  
 
FCA recommends the inclusion of a single, clear 
provision on information sharing in the protocol, 
combining the proposals in the various draft provisions 
described above. FCA notes that clarification is required 

proposed in Article 20. At INB-3, it was suggested that 
either the Convention Secretariat or the World Customs 
Organization (WCO) might perform this function. 
Before provisions dealing with a central database can be 
concluded, clarification will be required as to who will 
manage the proposed database (and, if the database is not 
to be managed by the Convention Secretariat, what 
arrangements will be made and provisions included to 
allow for this), how and by whom information will be 
placed on the proposed database, and how and to whom 
information on the proposed database will be accessible. 
Once the operation of the proposed database has been 
clarified, it will be possible to clearly identify which 
information should be shared through the database and 
which only between Parties directly, either on their own 
initiative or on request.  
 

Artic le 23 

Assistance and coopera tion: training, technical assistance 
and coopera tion in sc ientif ic , technical and technological 

ma tters 
 
1. The Parties shall cooperate, with each other and/or 
through competent international and regional 

FCA supports the inclusion in the protocol of a provision 
requiring Parties to cooperate in providing training, 
technical assistance and cooperation in scientific, 
technical and technological matters in order to achieve 
the objectives of the protocol. FCA recommends minor 
amendments to strengthen and clarify draft Article 23.3, 
including broadening its application to cover all 

Artic le 23 

Assistance and coopera tion: training, technical assistance 
and coopera tion in sc ientif ic , technical and technological 

ma tters 
 
1. The Parties shall cooperate, with each other and/or 
through competent international and regional 
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organizations in providing training, technical assistance and 
cooperation in scientific, technical and technological 
matters, in order to achieve the objectives of this Protocol, 
as  mutually agree d. Such assistance may include the 
transfer of expertise or appropriate technology in the areas 
of intelligence collection, law enforcement, tracking and 
tracing, information management, protection of personal 
data, interdiction, electronic surveillance, forensic analysis, 
mutual legal assistance and extradition. (consensus)1 

 
2. Parties shall, as  appropriate , enter into bilateral, 
multilateral or any other agreements or arrangements in 
order to promote training, technical assistance and 
cooperation in scientific, technical and technological 
matters taking into account the needs of developing-
country Parties and Parties with economies in transition. 
(consensus)1 

 
3. Parties shall cooperate, as  appropriate , to develop and 
research the possibilities of identifying the exact 
geographical origin of seized tobacco and tobacco products. 
(consensus)1 
 
1 Consensus reached in Committee B. 
 

information about the origin of tobacco and tobacco 
products   and 
to include cigarette paper, filter tow and manufacturing 
equipment used in the manufacture of tobacco products. 

organizations in providing training, technical assistance and 
cooperation in scientific, technical and technological 
matters, in order to achieve the objectives of this Protocol, 
as  mutually agree d. Such assistance may include the 
transfer of expertise or appropriate technology in the areas 
of intelligence collection, law enforcement, tracking and 
tracing, information management, protection of personal 
data, interdiction, electronic surveillance, forensic analysis, 
mutual legal assistance and extradition.  

 
2. Parties shall, as  appropriate , enter into bilateral, 
multilateral or any other agreements or arrangements in 
order to promote training, technical assistance and 
cooperation in scientific, technical and technological 
matters taking into account the needs of developing-
country Parties and Parties with economies in transition.  

 
3. Parties shall cooperate, as  appropriate , to develop and 
research and deve lop the possibilities methods of 
identifying the exact geographical origin of seized or 
conf isca ted tobacco, and tobacco products, c igarette paper, 
f ilter tow and manufacturing equipment used in the 
manufacture of tobacco products. 
 

Artic le 24 

Assistance and coopera tion: investiga tion and prosecution 
of of fences 

 
1. The Parties [s hall] agree to take all necessary measures[, 
where appropriate, and in accordance  with national law] 
to strengthen cooperation by multilateral, regional or 
bilateral arrangements for the prevention, detection, 
investigation, prosecution and punishment of legal or 

FCA supports the inclusion in the protocol of a provision 
requiring Parties to strengthen cooperation by 
multilateral, regional or bilateral arrangements for the 
prevention, detection, investigation, prosecution and 
punishment of persons engaged in illicit trade in tobacco, 
tobacco products, cigarette paper, filter tow or 
manufacturing equipment used in the manufacture of 

be included in the title of draft Article 

Artic le 24 

Assistance and coopera tion: prevention, detection, 
investiga tion and prosecution of offences  

 
1. The Parties [s hall] agree to take all necessary measures[, 
where appropriate, and in accordance  with national law] 
to strengthen cooperation by multilateral, regional or 
bilateral arrangements for the prevention, detection, 
investigation, prosecution and punishment of legal or 
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natural persons engaged in illicit trade in tobacco, tobacco 
products [[or]/[and] manufacturing equipment used in the 
manufacture of tobacco products]. 
 
2. Each Party shall ensure that administrative, regulatory, 
law enforcement and other authorities dedicated to 
combating illicit trade in tobacco, tobacco products 
[[or]/[and] manufacturing equipment used in the 
manufacture of tobacco products] (including, where 
permitted under domestic law, judicial authorities) can 
cooperate and exchange relevant information at national 
and international levels within the conditions prescribed by 
its domestic law. 
 
2.bis Parties  shall [consider]/[e ns ure ] the establishment or 
the  designation of authorities  to serve as a national centre 
for the collection, analysis and dissemination of 
information among the other authorities and with other 
Parties. 
 

that it should apply broadly to illicit trade and not be 
 

 

draft Article 24.2, which should require each Party to 
ensure that authorities dedicated to combating illicit 
trade in tobacco, tobacco products, cigarette paper, filter 
tow or manufacturing equipment used in the manufacture 
of tobacco products do cooperate at national and 
international levels, within the conditions prescribed by 

cooperate. 
 
As noted above in relation to draft Articles 20, 21 and 
22, FCA recommends the inclusion in the protocol of a 
single, clear provision on information sharing. FCA 
therefore recommends that the parts of draft Article 24 
dealing with information sharing be deleted and included 
within proposed Article 20 above.  
 

natural persons engaged in illicit trade in tobacco, tobacco 
products, c igarette paper , f ilter tow [[or]/[and] 
manufacturing equipment used in the manufacture of 
tobacco products]. 
 
2. Each Party shall ensure that administrative, regulatory, 
law enforcement and other authorities dedicated to 
combating illicit trade in tobacco, tobacco products, 
c igarette paper , f ilter tow [[or]/[and] manufacturing 
equipment used in the manufacture of tobacco products] 
(including, where permitted under domestic law, judicial 
authorities) can cooperate and exchange relevant 
information at national and international levels within the 
conditions prescribed by its domestic law. 
 
2.bis Parties  shall [consider]/[e ns ure ] the establishment or 
the  designation of authorities  to serve as a national centre 
for the collection, analysis and dissemination of 
information among the other authorities and with other 
Parties. 
 

Artic le 25 

Protection of/[Respect for]/[Protection of and respect for] 
sovere ignty 

 
1. Parties shall carry out their obligations under this 
Protocol in a manner consistent with the principles of 
sovereign equality and territorial integrity of States and that 
of non-intervention in the domestic affairs of other States. 
(consensus) 
 
2. Nothing in this Protocol entitles a Party to undertake on 
the territory of another State the exercise of jurisdiction and 

FCA supports the inclusion in the protocol of a provision 
on protection of and respect for sovereignty.  

Artic le 25 

Protection of/[Respect for]/[Protection of and respect for] 
sovere ignty 

 
1. Parties shall carry out their obligations under this 
Protocol in a manner consistent with the principles of 
sovereign equality and territorial integrity of States and that 
of non-intervention in the domestic affairs of other States. 
 
2. Nothing in this Protocol entitles a Party to undertake on 
the territory of another State the exercise of jurisdiction and 
performance of functions that are reserved exclusively for 
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performance of functions that are reserved exclusively for 
the authorities of that other State [by its domestic law]. 
 

the authorities of that other State [by its domestic law]. 
 

Artic le 26 

Jurisdiction 
 
1. Each Party shall adopt such measures as may be 
necessary to establish its jurisdiction over the criminal 
offences established in accordance with Article 12.1 when: 
 
      (a) the offence is committed on the territory of that 
Party or 
 
      (b) [the offence is committed on board a vessel that is 
flying the flag of that Party] or an aircraft that is registered 
under the laws of that Party at the time that the offence is 
committed. 
 
2. Subject to Article 25, a Party may also establish its 
jurisdiction over any such criminal offence when: 
 
      (a) the offence is committed against that Party; 
 
      (b) the offence is committed by a national of that Party 
or a stateless person who has his or her habitual residence 
on its territory; or 
 

(c) the offence is: 
 

             (i) one of those established in accordance with 
Article [12.1]/[12] and is committed outside its territory 
with a view to the commission of a crime within its 
territory; 

FCA supports the inclusion in the protocol of a provision 

criminal offences established in accordance with Article 
12. 
 
FCA notes that further discussion may be required in 
relation to draft Article 26.2(c), which is significantly 
broader than the equivalent provision in Article 15.2(c) 
of UNTOC, upon which it appears to be modelled. As 
currently drafted, subprovisions (i) and (ii) appear to 
repeat each other, covering the commission of an offence 

of an offence within its territory. Noting that the 
equivalent provisions in UNTOC provide for the 
establishment of jurisdiction when: (i) an offence of 
participation in an organized criminal group is 

comm (an offence punishable 
by maximum deprivation of liberty of at least four years 
or a more serious penalty) within its territory; or (ii) an 
accessory or attempt offence is committed outside a 

 commission of a 
money laundering offence within its territory; FCA 
considers that further discussion will be required as to 
the appropriate scope of draft Article 26.2(c). 
 
FCA also notes that if the INB decides to include 
provisions dealing with extradition in the protocol, draft 
Article 26.3 should, like the equivalent provision in 
Article 15.3 of UNTOC, apply for the purposes of 

Artic le 26 

Jurisdiction 
 
1. Each Party shall adopt such measures as may be 
necessary to establish its jurisdiction over the criminal 
offences established in accordance with Article 12.1 when: 
 
      (a) the offence is committed on the territory of that 
Party or 
 
      (b) [the offence is committed on board a vessel that is 
flying the flag of that Party] or an aircraft that is registered 
under the laws of that Party at the time that the offence is 
committed. 
 
2. Subject to Article 25, a Party may also establish its 
jurisdiction over any such criminal offence when: 
 
      (a) the offence is committed against that Party; 
 
      (b) the offence is committed by a national of that Party 
or a stateless person who has his or her habitual residence 
on its territory; or 
 

(c) the offence is: 
 

             (i) one of those established in accordance with 
Article [12.1]/[12] and is committed outside its territory 
with a view to the commission of a crime within its 
territory; 
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            (ii) one of those established in accordance with 
Article 12.1 and is committed outside its territory with a 
view to the commission of an offence established in 
accordance with Article 12.1 within its territory.  
 
3. For the purposes of Articles 31 and 33, each Party shall 
adopt such measures as may be necessary to establish its 
jurisdiction over the criminal offences covered by this 
Protocol when the alleged offender is present on its 
territory and it does not extradite such person solely on the 
ground that he or she is one of its nationals. 
 
4. Each Party may also adopt such measures as may be 
necessary to establish its jurisdiction over the criminal 
offences covered by this Protocol when the alleged 
offender is present on its territory and it does not extradite 
him or her. 
 
5. If a Party exercising its jurisdiction under paragraph 1 or 
2 of this Article has been notified, or has otherwise learnt, 
that one or more other Parties are conducting an 
investigation, prosecution or judicial proceeding in respect 
of the same conduct, the competent authorities of those 
Parties shall, as appropriate, consult one another with a 
view to coordinating their actions. 
 
6. Without prejudice to norms of general international law, 
this Protocol does not exclude the exercise of any criminal 
jurisdiction established by a Party in accordance with its 
domestic law. 
 

Article 31.8 (which requires a Party refusing extradition 
solely on the ground that the alleged offender is one of 
its nationals to submit the case to its competent 
authorities for prosecution). 

 
            (ii) one of those established in accordance with 
Article 12.1 and is committed outside its territory with a 
view to the commission of an offence established in 
accordance with Article 12.1 within its territory.  
 
[3. For the purposes of Articles 31.8 and 33, each Party 
shall adopt such measures as may be necessary to establish 
its jurisdiction over the criminal offences covered by this 
Protocol when the alleged offender is present on its 
territory and it does not extradite such person solely on the 
ground that he or she is one of its nationals.] 
 
4. Each Party may also adopt such measures as may be 
necessary to establish its jurisdiction over the criminal 
offences covered by this Protocol when the alleged 
offender is present on its territory and it does not extradite 
him or her. 
 
5. If a Party exercising its jurisdiction under paragraph 1 or 
2 of this Article has been notified, or has otherwise learnt, 
that one or more other Parties are conducting an 
investigation, prosecution or judicial proceeding in respect 
of the same conduct, the competent authorities of those 
Parties shall, as appropriate, consult one another with a 
view to coordinating their actions. 
 
6. Without prejudice to norms of general international law, 
this Protocol does not exclude the exercise of any criminal 
jurisdiction established by a Party in accordance with its 
domestic law. 
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[Artic le 27 

Joint investiga tions 
 

Parties shall consider concluding bilateral or multilateral 
agreements or arrangements whereby, in relation to matters 
that are the subject of investigations, prosecutions or 
judicial proceedings in one or more States, the competent 
authorities concerned may establish joint investigative 
bodies. In the absence of such agreements or arrangements, 
joint investigations may be undertaken by agreement on a 
case-by-case basis. The Parties involved shall ensure that 
the sovereignty of the Party on the territory of which such 
investigation is to take place is fully respected.] 
 

FCA supports the inclusion in the protocol of a provision 
requiring Parties to consider )+.)03"-.6'/-0!*$%!0'+%'
E30*-0!*$%!0'!6%$$E$.*&'+%'!%%!.6$E$.*&'(+%'*,$'
$&*!/0-&,E$.*'+('8+-.*'-.#$&*-6!*-#$'/+"-$&'+.'E!**$%&'
%$0!*-.6'*+'-00-)-*'*%!"$'-.'*+/!))+7'*+/!))+'2%+"3)*&7'
)-6!%$**$'2!2$%7'(-0*$%'*+4'+%'E!.3(!)*3%-.6'$Q3-2E$.*'
3&$"'-.'*,$'E!.3(!)*3%$'+('*+/!))+'2%+"3)*&'*,!*'!%$'
&3/8$)*'*+'-.#$&*-6!*-+.&7'2%+&$)3*-+.&'+%'83"-)-!0'
2%+)$$"-.6&;' 

[Artic le 27 

Joint investiga tions 
 

Parties shall consider concluding bilateral or multilateral 
agreements or arrangements whereby, in relation to matters 
'$-&()02! (+! )--),)(! ('&1$! )0! (+6&,,+.! (+6&,,+! 9'+1<,(*.!
,)2&'$(($! 9&9$'.! ;)-($'! (+?! +'! 5&0<;&,(<')02! $H<)95$0(!
<*$1! )0! (#$!5&0<;&,(<'$!+;! (+6&,,+!9'+1<,(*! that are the 
subject of investigations, prosecutions or judicial 
proceedings in one or more States, the competent 
authorities concerned may establish joint investigative 
bodies. In the absence of such agreements or arrangements, 
joint investigations may be undertaken by agreement on a 
case-by-case basis. The Parties involved shall ensure that 
the sovereignty of the Party on the territory of which such 
investigation is to take place is fully respected.] 
 

Artic le 28 (consensus)1 

Law enforcement coopera tion 
 
1. Each Party shall adopt, consistent with their respective 
domestic legal and administrative systems, effective 
measures to: 
 
      (a) enhance and, where necessary, establish channels of 
communication between the competent authorities, 
agencies and services in order to facilitate the secure and 
rapid exchange of information concerning all aspects of the 
criminal offences covered by this Protocol; 
 
      (b) ensure effective cooperation among the competent 
authorities, agencies, customs, police and other law 
enforcement agencies; 

FCA supports the inclusion in the protocol of provisions 
requiring Parties to ensure effective law enforcement 
cooperation. FCA considers that effective law 
enforcement cooperation should apply to all forms of 
3.0!4(30')+."3)*'23%&3!.*'*+'D%*-)0$':<'+('*,$'2%+*+)+07'
-.)03"-.6'/3*'.+*'0-E-*$"'*+')%-E-.!0'+(($.)$&7'!."'*,!*'
"%!(*'D%*-)0$'<R;?'&,+30"'!2201'*+'*%!.&.!*-+.!0'-00-)-*'
*%!"$'-.'*+/!))+7')-6!%$**$'2!2$%7'(-0*$%'*+4'+%'
E!.3(!)*3%-.6'$Q3-2E$.*'3&$"'-.'*,$'E!.3(!)*3%$'+('
*+/!))+'2%+"3)*&7'!&'4$00'!&'-.'*+/!))+'2%+"3)*&;'
'
As noted above in relation to draft Articles 20, 21 and 
22, FCA recommends the inclusion in the protocol of a 
single, clear provision on information sharing. FCA 
therefore recommends that the parts of draft Article 28 
dealing with information sharing be deleted and included 

Artic le 28 

Law enforcement coopera tion 
'
:;' a!),' M!%*1' &,!00' !"+2*7' )+.&-&*$.*' 4-*,' )(* ' *,$-%'
%$&2$)*-#$' "+E$&*-)' 0$6!0' !."' !"E-.-&*%!*-#$' &1&*$E&7'
$(($)*-#$'E$!&3%$&'*+Y''
'
\!]' $.,!.)$' !."7'4,$%$' .$)$&&!%17' $&*!/0-&,' ),!..$0&' +('
)+EE3.-)!*-+.' /$*4$$.' *,$' )+E2$*$.*' !3*,+%-*-$&7'
!6$.)-$&'!."'&$%#-)$&'-.'+%"$%'*+'(!)-0-*!*$'*,$'&$)3%$'!."'
%!2-"' $A),!.6$' +(' -.(+%E!*-+.' )+.)$%.-.6' !00' !&2$)*&' +('
*,$')%-E-.!0'+(($.)$&')+#$%$"'/1'*,-&'M%+*+)+09''
'
\/]'F&G!$.&3%$'$(($)*-#$')++2$%!*-+.'!E+.6'*,$')+E2$*$.*'
!3*,+%-*-$&7' !6$.)-$&7' )3&*+E&7' 2+0-)$' !."' +*,$%' 0!4'
$.(+%)$E$.*'!6$.)-$&9''
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      (c) cooperate with other Parties in conducting enquiries 
in specific cases with respect to criminal offences covered 
by this Protocol concerning: 
 
            (i) the identity, whereabouts and activities of 
persons suspected of involvement in such offences or the 
location of other persons concerned; 
 
            (ii) the movement of proceeds of crime or property 
derived from the commission of such offences; and 
 
           (iii) the movement of property, equipment or other 
instrumentalities used or intended for use in the 
commission of such offences; 
 

      (d) provide, when appropriate, necessary items or 
quantities of substances for analytical or investigative 
purposes; 
 
      (e) facilitate effective coordination among its competent 
authorities, agencies and services and promote the 
exchange of personnel and other experts, including, subject 
to bilateral agreements or arrangements between the Parties 
concerned, the posting of liaison officers; 
 
      (f) exchange relevant information with other Parties on 
specific means and methods used by natural or legal 
persons in committing such offences, including, where 
applicable, routes and conveyances and the use of false 
identities, altered or false documents or other means of 
concealing their activities; and 
 

within proposed Article 20 above.  
 

!
\)]' F6G! )++2$%!*$' 4-*,' +*,$%' M!%*-$&' -.' )+."3)*-.6'
$.Q3-%-$&' -.' &2$)-(-)' )!&$&' 4-*,' %$&2$)*' *+' <0-&?;<-!
,+01<,(! )0,-<1)02! )%-E-.!0' +(($.)$&' )+#$%$"' /1' *,-&'
M%+*+)+0')+.)$%.-.6Y''
'
\-]' *,$' -"$.*-*17'4,$%$!/+3*&' !."' !)*-#-*-$&' +(' 2$%&+.&'
&3&2$)*$"' +(' -.#+0#$E$.*' -.' &3),! ,+01<,(' +(($.)$&' +%'
*,$'0+)!*-+.'+('+*,$%'2$%&+.&')+.)$%.$"9''
'
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!."''
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)+EE-&&-+.'+('&3),',+01<,('+(($.)$&9''
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      (g) exchange relevant information and coordinate 
administrative and other measures taken as appropriate for 
the purpose of early identification of the offences covered 
by this Protocol.  
 
2. With a view to giving effect to this Protocol, Parties shall 
consider entering into bilateral or multilateral agreements 
or arrangements on direct cooperation between their law 
enforcement agencies and, where such agreements or 
arrangements already exist, amending them accordingly. In 
the absence of such agreements or arrangements between 
the Parties concerned, the Parties may consider this 
Protocol as the basis for mutual law enforcement 
cooperation in respect of the offences covered by this 
Protocol. Whenever appropriate, Parties shall make full use 
of agreements or arrangements, including international or 
regional organizations, to enhance the cooperation between 
their law enforcement agencies. 
 
3. Parties shall endeavour to cooperate within their means 
to respond to transnational illicit trade of tobacco products 
committed through the use of modern technology.  
 
1 Consensus reached in Committee B. 
 

)+.)$!0-.6'*,$-%'!)*-#-*-$&9'!."''
'
\6]' F$G' $A),!.6$' %$0$#!.*' -.(+%E!*-+.' !."' )++%"-.!*$'
!"E-.-&*%!*-#$' !."' +*,$%' E$!&3%$&' *!G$.' !&' !22%+2%-!*$'
(+%' *,$' 23%2+&$' +(' $!%01' -"$.*-(-)!*-+.' +(' *,$' <0-&?;<-!
,+01<,(!)0,-<1)02!+(($.)$&')+#$%$"'/1'*,-&'M%+*+)+0;''
'
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!%%!.6$E$.*&7' -.)03"-.6' -.*$%.!*-+.!0' +%' %$6-+.!0'
+%6!.-L!*-+.&7'*+'$.,!.)$'*,$')++2$%!*-+.'/$*4$$.'*,$-%'0!4'
$.(+%)$E$.*'!6$.)-$&;''
'
?;'M!%*-$&'&,!00'$."$!#+3%'*+')++2$%!*$'4-*,-.'*,$-%'E$!.&'
*+' %$&2+."' *+' *%!.&.!*-+.!0' -00-)-*' *%!"$' +(' )0! (+6&,,+.!
*+/!))+' 2%+"3)*&.! ,)2&'$(($! 9&9$'.! ;)-($'! (+?' +'!
5&0<;&,(<')02! $H<)95$0(! <*$1! )0! (#$! 5&0<;&,(<'$! +;!
(+6&,,+! 9'+1<,(*! )+EE-**$"' *,%+36,' *,$' 3&$' +(' E+"$%.'
*$),.+0+61;'
 

Artic le 29 

Mutual administra tive assistance 
 
[Cons iste nt with the i r res pective  domestic legal and 

As noted above in relation to draft Articles 20, 21 and 
22, FCA recommends the inclusion in the protocol of a 
single, clear provision on information sharing. FCA 
therefore recommends that draft Article 29 be deleted 

Artic le 29 

Mutual administra tive assistance 
 
[Cons iste nt with the ir res pective  domestic legal and 
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adminis trative  s ys te ms,] Parties shall provide each other, 
either on request or on their own initiative, with 
information to ensure proper application of customs and 
other relevant law in the prevention, detection, 
investigation, prosecution and combating of illicit trade in 
tobacco, tobacco products or equipment used in the 
manufacture of tobacco products. The Parties shall deem 
the said information to be confidential and for restricted 
use, unless otherwise stated by the transmitting Party. Such 
information may include: 
 
      (a) new customs and other enforcement techniques of 
demonstrated effectiveness; 
 
      (b) new trends, means or methods of committing 
offences, listed in Article 12; 
 
      (c) goods known to be the subject of offences, listed in 
Article 12, as well as details of description, packaging, 
transport and storage and methods used in respect of those 
goods; 
 
     [(d) [phys ical or legal] persons known to have 
committed or to be a party to an offence listed in Article 12 
[or suspected of being about to commit such an offence; 
and]] 
 
      (e) any other data that would assist designated agencies 
in risk assessment for supply chain control and other 
enforcement purposes. 
 

and its provisions included within proposed Article 20 
above.  
 

adminis trative  s ys te ms,] Parties shall provide each other, 
either on request or on their own initiative, with 
information to ensure proper application of customs and 
other relevant law in the prevention, detection, 
investigation, prosecution and combating of illicit trade in 
tobacco, tobacco products or equipment used in the 
manufacture of tobacco products. The Parties shall deem 
the said information to be confidential and for restricted 
use, unless otherwise stated by the transmitting Party. Such 
information may include: 
 
      (a) new customs and other enforcement techniques of 
demonstrated effectiveness; 
 
      (b) new trends, means or methods of committing 
offences, listed in Article 12; 
 
      (c) goods known to be the subject of offences, listed in 
Article 12, as well as details of description, packaging, 
transport and storage and methods used in respect of those 
goods; 
 
     [(d) [phys ical or legal] persons known to have 
committed or to be a party to an offence listed in Article 12 
[or suspected of being about to commit such an offence; 
and]] 
 
      (e) any other data that would assist designated agencies 
in risk assessment for supply chain control and other 
enforcement purposes. 
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Artic le 30 

Mutual legal assistance 
 
1. The Parties shall afford one another the widest measure 
of mutual legal assistance in investigations, prosecutions 
and judicial proceedings in relation to criminal offences 
established in accordance with [paragraphs 2, 3 and 4 of] 
Article 12 of this Protocol. (UNTOC , Artic le 18.1 modif ied) 
 
2. Mutual legal assistance shall be afforded to the fullest 
extent possible under relevant laws, treaties, agreements 
and arrangements of the requested Party with respect to 
investigations, prosecutions and judicial proceedings in 
relation to the offences for which legal persons may be held 
liable in accordance with Article 13 of this Protocol in the 
requesting Party. (UNTOC , Artic le 18.2 modif ied) 
 
3. Mutual legal assistance to be afforded in accordance with 
this Article may be requested for any of the following 
purposes: 
 
      (a) taking evidence or statements from persons; 
 
      (b) effecting service of judicial documents; 
 
      (c) executing searches and seizures, and freezing; 
 
      (d) examining objects and sites; 
 
      (e) providing information, evidentiary items and expert 
evaluations; 
 
      (f) providing originals or certified copies of relevant 

FCA supports the provision by all Parties to the protocol 
of *,$'4-"$&*'E$!&3%$'+('E3*3!0'0$6!0'!&&-&*!.)$'-.'
-.#$&*-6!*-+.&7'2%+&$)3*-+.&'!."'83"-)-!0'2%+)$$"-.6&'
%$0!*-.6'*+'-00-)-*'*%!"$'-.'*+/!))+7'*+/!))+'2%+"3)*&7'
)-6!%$**$'2!2$%7'(-0*$%'*+4'!."'E!.3(!)*3%-.6'$Q3-2E$.*'
3&$"'-.'*,$'E!.3(!)*3%$'+('*+/!))+'2%+"3)*&7'/3* 
recognizes that formal mutual legal assistance is 
generally provided only in relation to serious criminal 
offences. FCA notes that, as explained at para 12 of its 
report to the INB, Drafting Group 2 
consensus on whether the provisions relating to mutual 

number of Parties were of the view that the established 
mutual legal assistance regime under UNTOC  
overseen by the UN Office on Drugs and Crime 
(UNODC) and applicable to the overwhelming majority 
of Parties to the FCTC  should be more effectively 
applied to illicit trade in tobacco products, rather than 
creating a new, separate regime under this protocol. 
Recognizing the need to apply available resources to 
combat illicit trade as effectively as possible, and to 
avoid duplication, FCA shares this view. 
 
To ensure the applicability of UNTOC, FCA considers 
that the protocol should require Parties to establish the 

within the meaning of that Convention (
constituting an offence punishable by maximum 
deprivation of liberty of at least four years or a more 

). Where such crimes a
and involve 
more persons acting in concert), the criminal justice 
cooperation provisions of UNTOC will then be brought 
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documents and records, including government, bank, 
financial, corporate or business records; 
 
      (g) identifying or tracing proceeds of crime, property, 
instrumentalities or other things for evidentiary purposes; 
 
      (h) facilitating the voluntary appearance of persons in 
the requesting Party; 
 
      (i) any other type of assistance that is not contrary to 
the domestic law of the requested Party. (UNTOC, Artic le 
18.3, non-substantive modif ica tion) 
 
4. The provisions of this Article shall not affect the 
obligations under any other treaty, bilateral or multilateral, 
which governs or will govern, in whole or in part, mutual 
legal assistance. (UNTOC , Artic le 18.6 modif ied) 
 
5. Paragraphs 6 to 24 of this Article shall apply to requests 
made pursuant to this Article if the Parties in question are 
not bound by a treaty of mutual legal assistance. If the 
Parties are bound by such a treaty, the corresponding 
provisions of that treaty shall apply unless the Parties agree 
to apply paragraphs 6 to 24 of this Article in lieu thereof. 
Parties are strongly encouraged to apply these paragraphs if 
they facilitate cooperation. (UNTOC , Artic le 18.7, non-
substantive modif ica tion) 
 
6. Parties shall designate a central authority that shall have 
the responsibility and power to receive requests for mutual 
legal assistance and either to execute them or to transmit 
them to their respective competent authorities for 
execution. When a Party has a special region or territory 

into operation for Parties to that Convention  including 
provisions providing for mutual legal assistance, 
extradition, international cooperation for purposes of 
confiscation, and transfer of proceedings  supported by 
provisions providing for capacity building and technical 
and economic assistance, and by the institutional 
infrastructure of the UNODC.  
 

the Intergovernmental Negotiating Body decides to 
retain this article in the protocol, the text in Article 18 of 
the United Nations Convention against Transnational 
Organized Crime should form the basis for it, with 
modifications where necessary and by adopting only 

 If the INB 
decides to include a provision providing for mutual legal 
assistance in the protocol, FCA therefore recommends 
the adoption of draft Article 30 as proposed by the 
Drafting Group, subject to the following three 
recommendations:  
 

 
requirement for the rendering of mutual legal 
assistance, the threshold should be clearly set out in 
draft Article 30.1. As noted by the Drafting Group 

Parties proposed the introduction of a threshold for 
seeking mutual legal assistance, others were of the 
opinion that such assistance should be afforded with 
regard to all criminal offences established in 

 to a 
punishment threshold, the text submitted by the 
Drafting Group includes in draft Article 30.14(d) a 
bracketed option to allow for refusal of mutual legal 
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with a separate system of mutual legal assistance, it may 
designate a distinct central authority that shall have the 
same function for that region or territory. Central 
authorities shall ensure the speedy and proper execution or 
transmission of the requests received. Where the central 
authority transmits the request to a competent authority for 
execution, it shall encourage the speedy and proper 
execution of the request by the competent authority. Each 
Party shall notify the Head of the Convention Secretariat at 
the time of accession, acceptance, approval, formal 
confirmation or ratification of this Protocol of the central 
authority designated for this purpose. Transmission of 
requests for mutual legal assistance and any 
communication related thereto shall be effected between 
the central authorities designated by the Parties. This 
requirement shall be without prejudice to the right of a 
Party to require that such requests and communications be 
addressed to it through the diplomatic channel and, in 
urgent circumstances, where the Parties agree, through 
appropriate international organizations, if possible. 
(UNTOC, Artic le 18.13 modif ied) 
 
7. Requests shall be made in writing or, where possible, by 
any means capable of producing a written record, in a 
language acceptable to the requested Party under conditions 
allowing the Party to establish authenticity. The language 
or languages acceptable to each Party shall be notified to 
the Head of the Convention Secretariat at the time of 
accession, acceptance, approval, formal confirmation or 
ratification of this Protocol. In urgent circumstances, and 
where agreed by the Parties, requests may be made orally, 
but shall be confirmed in writing forthwith. (UNTOC , 
Artic le 18.14 modif ied) 

de minimis 
UNCAC. FCA does not support such a limitation on 
the rendering of mutual legal assistance. Article 
46.9(b) of UNCAC applies in a much more limited 
context: where a Party to UNCAC requests mutual 
legal assistance in relation to an offence which is 
not criminal in the requested Party, the requested 
Party may decline to render the assistance but 

its legal system, render assistance that does not 
 it may decline to render 

de minimis nature or matters for which the 
cooperation or assistance sought is available under 
other pro
of any requested mutual legal assistance on the 
basis of a subjective standard of the request 
involving of a de minimis 
mean a highly uncertain mutual legal assistance 
regime under the protocol, considerably weaker 
than existing regimes under UNTOC and UNCAC; 
 

 draft Article 30.6 should be amended to require 
Each Party shall designate a central 

t to Article 
18.13 of UNTOC, might be read to require the 
creation of a single central authority for all Parties; 
and 

 

 in draft Article 30.8, if the INB decides to retain the 
bracketed text in draft subprovision (g), the word 
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8. A request for mutual legal assistance shall contain: 
 
      (a) the identity of the authority making the request; 
 
      (b) the subject matter and nature of the investigation, 
prosecution or judicial proceeding to which the request 
relates, and the name and the functions of the authority 
conducting such investigation, prosecution or judicial 
proceeding; 
 
      (c) a summary of the relevant facts, except in respect of 
requests for the purpose of service of judicial documents; 
 
      (d) a description of the assistance sought and details of 
any particular procedure that there questing Party wishes to 
be followed; 
 
      (e) where possible, the identity, location and nationality 
of any person concerned; 
 
      (f) the purpose for which the evidence, information or 
action is sought; 
 
     [(g) the provisions of the domestic law relevant to the 
criminal offence and the punishment therefore.] 
(UNTOC, Artic le 18.15 modif ied) 
 
9. The requested Party may request additional information 
when it appears necessary for the execution of the request 
in accordance with its domestic law or when it can facilitate 
such execution. (UNTOC , Artic le 18.16, non-substantive 
modif ica tion) 
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10. A request shall be executed in accordance with the 
domestic law of the requested Party and, to the extent not 
contrary to the domestic law of the requested Party and 
where possible, in accordance with the procedures specified 
in the request. (UNTOC , Artic le 18.17, non-substantive 
modif ica tion) 
 
11. The requesting Party shall not transmit or use  
information or evidence furnished by the requested Party 
for investigations, prosecutions or judicial proceedings 
other than those stated in the request without the prior 
consent of the requested Party. Nothing in this paragraph 
shall prevent the requesting Party from disclosing in its 
proceedings information or evidence that is exculpatory to 
an accused person. In the latter case, the requesting Party 
shall notify the requested Party prior to the disclosure and, 
if so requested, consult with the requested Party. If, in an 
exceptional case, advance notice is not possible, the 
requesting Party shall inform the requested Party of the 
disclosure without delay. (UNTOC , Artic le 18.19, non-
substantive modif ica tion) 
 
12. The requesting Party may require that the requested 
Party keep confidential the fact and substance of the 
request, except to the extent necessary to execute the 
request. If the requested Party cannot comply with the 
requirement of confidentiality, it shall promptly inform the 
requesting Party. (UNTOC , Artic le 18.20, non-substantive 
modif ica tion) 
 
13. Wherever possible and consistent with fundamental 
principles of domestic law, when an individual is in the 
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territory of a Party and has to be heard as a witness or 
expert by the judicial authorities of another Party, the first 
Party may, at the request of the other, permit the hearing to 
take place by video conference if it is not possible or 
desirable for the individual in question to appear in person 
in the territory of the requesting Party. Parties may agree 
that the hearing shall be conducted by a judicial authority 
of the requesting Party and attended by a judicial authority 
of the requested Party. (UNTOC , Artic le 18.18, non-
substantive modif ica tion) 
 
14. Mutual legal assistance may be refused: 
  
      (a) if the request is not made in conformity with the 
provisions of this Article; 
 
      (b) if the requested Party considers that execution of the 
request is likely to prejudice its sovereignty, security, ordre 
public or other essential interests; 
 
      (c) if the authorities of the requested Party would be 
prohibited by its domestic law from carrying out the action 
requested with regard to any similar offence, had it been 
subject to investigation, prosecution or judicial proceedings 
under their own jurisdiction; 
 
    [(d) where the request involves matters of a de minimis 
nature] (Artic le 46.9(b) United Na tions Convention against 
Corruption) 
 
      (e) if it would be contrary to the legal system of the 
requested Party relating to mutual legal assistance for the 
request to be granted. (UNTOC, Artic le 18.21, non-
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substantive modif ica tion) 
 
15. Reasons shall be given for any refusal of mutual legal 
assistance. (UNTOC, Artic le 18.23, non-substantive 
modif ica tion) 
 
16. A Party shall not decline to render mutual legal 
assistance under this Article on the ground of bank secrecy. 
(UNTOC, Artic le 18.8) 
 
17. Parties may not refuse a request for mutual legal 
assistance on the sole ground that the offence is also 
considered to involve fiscal matters. (UNTOC , Artic le 
18.22, non-substantive modif ica tion) 
 
18. Parties may decline to render mutual legal assistance 
pursuant to this Article on the ground of absence of dual 
criminality. However, the requested Party may, when it 
deems appropriate, provide assistance, to the extent it 
decides at its discretion, irrespective of whether the conduct 
would constitute an offence under the domestic law of the 
requested Party. (UNTOC , Artic le 18.9, non-substantive 
modif ica tion) 
 
19. The requested Party shall execute the request for mutual 
legal assistance as soon as possible and shall take as full 
account as possible of any deadlines suggested by the 
requesting Party and for which reasons are given, 
preferably in the request. The requested Party shall respond 
to reasonable requests by the requesting Party on progress 
of its handling of the request. The requesting Party shall 
promptly inform the requested Party when the assistance 
sought is no longer required. (UNTOC , Artic le 18.24, non-
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substantive modif ica tion) 
 
20. Mutual legal assistance may be postponed by the 
requested Party on the ground that it interferes with an 
ongoing investigation, prosecution or judicial proceeding. 
(UNTOC, Artic le 18 .25, non-substantive modif ica tion) 
 

21. Before refusing a request pursuant to paragraph 14 of 
this Article or postponing its execution pursuant to 
paragraph 20 of this Article, the requested Party shall 
consult with the requesting Party to consider whether 
assistance may be granted subject to such terms and 
conditions as it deems necessary. If the requesting Party 
accepts assistance subject to those conditions, it shall 
comply with the conditions. (UNTOC, Artic le 18.26, non-
substantive modif ica tion) 
 
22. The ordinary costs of executing a request shall be borne 
by the requested Party, unless otherwise agreed by the 
Parties concerned. If expenses of a substantial or 
extraordinary nature are or will be required to fulfill the 
request, the Parties shall consult to determine the terms and 
conditions under which the request will be executed as well 
as the manner in which the costs shall be borne. (UNTOC, 
Artic le 18.28, non-substantive modif ica tion) 
 
23. In the event of a request, the requested Party: 
 
     (a) shall provide to the requesting Party copies of 
government records, documents or information in its 
possession that under its domestic law are available to the 
general public; 
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      (b) may, at its discretion, provide to the requesting 
Party in whole, in part or subject to such conditions as it 
deems appropriate, copies of any government records, 
documents or information in its possession that under its 
domestic law are not available to the general public. 
(UNTOC, Artic le 18.29 modif ied) 
 
24. The Parties shall consider, as may be necessary, the 
possibility of concluding bilateral or multilateral 
agreements or arrangements that would serve the purposes 
of, give practical effect to, or enhance the provisions of this 
Article. (UNTOC , Artic le 18.30, non-substantive 
modif ica tion) 
 

Artic le 31 

Extradition 
 
1. [This Article shall apply to the criminal offences 
established in accordance with paragraphs 2, 3 and 4 of 
Article 12 of this Protocol when: 
 
      (a) the person who is the subject of the request for 
extradition is located in the territory of the requested Party; 
 
      (b) the criminal offence for which extradition is sought 
is punishable under the domestic law of both the requesting 
Party and the requested Party; and 
 
      (c) the offence is punishable by a maximum period of 
imprisonment or other forms of deprivation of liberty of at 
least [one]/[four] years or by a more severe penalty. 
(UNTOC, Artic le 16.1 modif ied)] 
 

FCA supports the application of extradition 
arrangements to serious forms of'-00-)-*'*%!"$'-.'*+/!))+7'
*+/!))+'2%+"3)*&7')-6!%$**$'2!2$%&7'(-0*$%'*+4'!."'
E!.3(!)*3%-.6'$Q3-2E$.*'3&$"'-.'*,$'E!.3(!)*3%$'+('
*+/!))+'2%+"3)*&;'FCA notes that, as explained at para 

reach consensus on whether the provisions relating to 

number of Parties were of the view that the established 
extradition regime under UNTOC  overseen by 
UNODC and applicable to the overwhelming majority of 
Parties to the FCTC  should be more effectively applied 
to illicit trade in tobacco products, rather than creating a 
new, separate regime under this protocol. Recognizing 
the need to apply available resources to combat illicit 
trade as effectively as possible, and to avoid duplication, 
FCA shares this view.  
 
As noted above in relation to draft Article 30 (Mutual 
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or 
 
[This Article shall apply to the following criminal offences 
established in accordance with Article 12 of this Protocol, 
when the person who is a subject of the request for 
extradition is located in the territory of the requested Party 
and provided that the criminal offence for which extradition 
is sought is punishable under the domestic law of both the 
requesting and the requested Parties: 
 
      (a) criminal offences in paragraphs 2 and 4 of Article 
12 where the offence is punishable by a maximum period 
of imprisonment or other forms of deprivation of liberty of 
at least [one]/[four]years or by a more severe penalty; 
 
      (b) criminal offences in paragraphs 3 and 4 as it 
pertains to the offences in paragraph 3 of Article 12. ] 
 
[2. Each of the criminal offences to which this Article 
applies shall be treated, for the purposes of extradition 
between the Parties, as if it had been committed not only in 
the place in which it occurred but also in the territories of 
the Parties that have established their jurisdiction in 
accordance with paragraphs 1 and 2 of Article 26.] (Artic le 
33.4 of the Negotia ting Text, document 
F CTC/COP/INBIT/3/5 Rev.1) 
 
3. Each of the criminal offences to which this Article 
applies shall be deemed to be included as an extraditable 
offence in any extradition treaty existing between Parties. 
The Parties undertake to include such offences as 
extraditable offences in every extradition treaty to be 
concluded between them. (UNTOC , Artic le 16.3 modif ied) 

legal assistance), to ensure the applicability of UNTOC, 
FCA considers that the protocol should require Parties to 
establish the most serious forms of illicit trade as 

(
maximum deprivation of liberty of at least four years or a 

). Where such crimes are 
 

(of three or more persons acting in concert), the criminal 
justice cooperation provisions of UNTOC will then be 
brought into operation for Parties to that Convention  
including provisions providing for extradition, mutual 
legal assistance, international cooperation for purposes 
of confiscation, and transfer of proceedings  supported 
by provisions providing for capacity building and 
technical and economic assistance, and by the 
institutional infrastructure of the UNODC.  
 

the Intergovernmental Negotiating Body decides to 
retain this article in the protocol, the text in Article 16 of 
the United Nations Convention against Transnational 
Organized Crime should form the basis for it, with 
modifications where necessary . If the INB decides to 
include provisions providing for extradition in the 
protocol, FCA therefore recommends the adoption of 
draft Articles 31 and 32 as proposed by the Drafting 
Group. As proposed in option 1 for draft Article 31.1, 
FCA supports the application of extradition 
arrangements to the criminal offences established in 
accordance with Articles 12.2, 12.3 and 12.4, but notes 
that further discussion by the Parties will be required to 
determine the appropriate punishment threshold.  
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4. If a Party that makes extradition conditional on the 
existence of a treaty receives a request for extradition from 
another Party with which it has no extradition treaty, it may 
consider this Protocol as the legal basis for extradition in 
respect of any criminal offence to which this Article 
applies. (UNTOC, Artic le 16.4 modif ied) 
 
5. Parties that do not make extradition conditional on the 
existence of a treaty shall recognize the criminal offences to 
which this Article applies as extraditable offences between 
themselves. (UNTOC , Artic le 16.6 modif ied) 
 
6. Extradition shall be subject to the conditions provided 
for by the domestic law of the requested Party or by 
applicable extradition treaties, including, inter alia, 
conditions in relation to the minimum penalty requirement 
for extradition and the grounds upon which the requested 
Party may refuse extradition. (UNTOC, Artic le 16.7, non-
substantive modif ica tion) 
 
7. Parties shall, subject to their domestic law, endeavour to 
expedite extradition procedures and to simplify evidentiary 
requirements relating thereto in respect of any criminal 
offences to which this Article applies. (UNTOC , Artic le 
16.8 modif ied) 
 
8. A Party in whose territory an alleged offender is present, 
if it does not extradite such person in respect of a criminal 
offence to which this Article applies solely on the ground 
that he or she is one of its nationals, shall, at the request of 
the Party seeking extradition, be obliged to submit the case 
without undue delay to its competent authorities for the 

 
FCA considers that if draft Article 32.3, dealing with the 
rights of a person taken into custody pursuant to draft 
Article 32.1, is to be retained, it should include an 
additional subprovision (c), as in draft Article 9.3 of the 
International Convention for the Suppression of the 
Financing of Terrorism, on which the proposed provision 
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purpose of prosecution. Those authorities shall take their 
decision and conduct their proceedings in the same manner 
as in the case of any other offence of a similar nature under 
the domestic law of that Party. The Parties concerned shall 
cooperate with each other, in particular on procedural and 
evidentiary aspects, to ensure the efficiency of such 
prosecution. (UNTOC , Artic le 16.10 modif ied) 
 
9. Whenever a Party is permitted under its domestic law to 
extradite or otherwise surrender one of its nationals only 
upon the condition that the person will be returned to that 
Party to serve the sentence imposed as a result of the trial 
or proceedings for which the extradition or surrender of the 
person was bought and that Party and the Party seeking the 
extradition of the person agree with this option and other 
terms that they may deem appropriate, such conditional 
extradition or surrender shall be sufficient to discharge the 
obligation set forth in paragraph 8 of this Article. (UNTOC, 
Artic le 16.11, non-substantive modif ica tion) 
 
10. If extradition, sought for purposes of enforcing a 
sentence, is refused because the person sought is a national 
of the requested Party, the requested Party shall, if its 
domestic law so permits and in conformity with the 
requirements of such law, upon application of the 
requesting Party, consider the enforcement of the sentence 
that has been imposed under the domestic law of the 
requesting Party or the remainder thereof. (UNTOC, Artic le 
16.12, non-substantive modif ica tion) 
 
11. Any person regarding whom proceedings are being 
carried out in connection with any of the criminal offences 
to which this Article applies shall be guaranteed fair 
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treatment at all stages of the proceedings, including 
enjoyment of all the rights and guarantees provided by the 
domestic law of the Party in the territory of which that 
person is present. (UNTOC, Artic le 16.13 modif ied) 
 
12. Nothing in this Protocol shall be interpreted as 
imposing an obligation to extradite if the requested Party 
has substantial grounds for believing that the request has 
been made for the purpose of prosecuting or punishing a 
person on account of that per
nationality, ethnic origin or political opinions or that 
compliance with the request would cause prejudice to that 

UNTOC, 
Artic le 16.14, non-substantive modif ica tion) 
 
13. Parties may not refuse a request for extradition on the 
sole ground that the offence is also considered to involve 
fiscal matters. (UNTOC , Artic le 16.15, non-substantive 
modif ica tion) 
 
14. Before refusing extradition, the requested Party shall, 
where appropriate, consult with the requesting Party to 
provide it with ample opportunity to present its opinions 
and to provide information relevant to its allegation. 
(UNTOC, Artic le 16.16, non-substantive modif ica tion) 
 
15. Parties shall seek to conclude bilateral and multilateral 
agreements or arrangements to carry out or to enhance the 
effectiveness of extradition. (UNTOC , Artic le 16.17, non-
substantive modif ica tion) 
 

Artic le 32 

Measures to ensure extradition   
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1. Subject to the provisions of its domestic law and its 
extradition treaties, the requested Party may, upon being 
satisfied that the circumstances so warrant and are urgent 
and at the request of the requesting Party, take a person 
whose extradition is sought and who is present in its 
territory into custody or take other appropriate measures to 
ensure his or her presence at extradition proceedings. 
(UNTOC, Artic le 16.9, non-substantive modif ica tion) 
 
2. Measures taken in accordance with paragraph 1 shall be 
notified, in conformity with national law, as appropriate 
and without delay, to the requesting Party. 
 
3. Any person regarding whom the measures in accordance 
with paragraph 1 of this Article are being taken, shall be 
entitled to: 
 
      (a) communicate without delay with the nearest 
appropriate representative of the State of which that person 
is a national or, if that person is a stateless person, the State 
in the territory of which that person habitually resides; 
 
      (b) be visited by a representative of that State. 
(Interna tional Convention for the Suppression of the 
F inanc ing of Terrorism, Artic le 9.3 modif ied) 
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PAR T VI : R E POR T IN G  
 

Artic le 34 

Reporting and exchange of informa tion 
 
1. Each Party shall submit to the Meeting of the Parties, 
through the Convention Secretariat, periodic reports on its 
implementation of this Protocol.  
 
2. The frequency and format of such reports shall be 
determined by the Meeting of the Parties. 
 
3. The Meeting of the Parties shall determine the content of 
the periodic reports referred to in paragraph 1 of this 
Article, which should include the following: 
 
      (a) information on legislative, executive, administrative 
or other measures taken to implement this Protocol;  
 
      (b) information, as appropriate, on any constraints or 
barriers encountered in its implementation of this Protocol 
and on the measures taken to overcome those barriers; 
 
      (c) information, as appropriate, on financial and 
technical assistance provided or received for activities 
related to the elimination of illicit trade in tobacco 
products; and 
 
      (d) the information specified in Articles XX, XX, XX, 
XX and XX.  
 
In those cases when relevant data are already being 
collected as part of the Conference of the Parties reporting 

FCA supports the inclusion in the protocol of a provision 
requiring Parties to submit periodic reports on 
implementation. Reporting and exchange of information 
will be critical in monitoring the implementation of the 
protocol and maximizing its effectiveness.  
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mechanism, the Meeting of the Parties shall not duplicate 
the efforts. 
 
4. The Meeting of the Parties, pursuant to Articles XX and 
XX, shall consider arrangements to assist developing-
country Parties and Parties with economies in transition, at 
their request, in meeting their obligations under this Article. 
 
5. The reporting of information under those Articles shall 
be subject to national law regarding confidentiality and 
privacy. The Parties shall protect, as mutually agreed, any 
confidential information that is reported. 
 

^.' *,+&$' )!&$&' 4,$.' %$0$#!.*' "!*!' !%$' !0%$!"1' /$-.6'
)+00$)*$"'!&'2!%*'+('*,$'H+.($%$.)$'+('*,$'M!%*-$&'%$2+%*-.6'
E$),!.-&E7' *,$'=$$*-.6' +(' *,$' M!%*-$&' &,!00' .+*' "320-)!*$'
*,$'$((+%*&;''
'
P;'I,$'=$$*-.6'+('*,$'M!%*-$&7'23%&3!.*'*+'D%*-)0$&'bb'!."'
bb7' &,!00' )+.&-"$%' !%%!.6$E$.*&' *+' !&&-&*' "$#$0+2-.65
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5. The reporting of information under thisose Articles shall 
be subject to national law regarding confidentiality and 
privacy. The Parties shall protect, as mutually agreed, any 
confidential information that is reported. 
 

PA R T VI I : INST I T UT IO N AL ARRA N GEM E NTS 
A ND F INA N CI A L R ESO UR C ES 

 
Artic le 35 

Meeting of the Parties 
 
1. A Meeting of the Parties to this Protocol is hereby 
established. The first session of the Meeting of the Parties 
shall be convened by the Convention Secretariat not later 
than one year after the entry into force of this Protocol.  
 
2. Thereafter, regular sessions of the Meeting of the Parties 
may be convened by the Convention Secretariat, in 
conjunction, whenever possible and desirable, with sessions 
of the Conference of the Parties. 
 
3. Extraordinary sessions of the Meeting of the Parties shall 
be held at such other times as may be deemed necessary by 

FCA broadly supports draft Article 35, which provides 
for the establishment of a Meeting of the Parties to the 
protocol (MOP), based on Article 23 of the Convention 
(Conference of the Parties).  
 
FCA considers that draft Article 35.2 should be amended 
to provide that the MOP will determine the venue and 
timing of its regular sessions  as provided for in relation 
to the COP under Article 23.1 of the Convention  rather 

 
 
FCA supports the proposal in draft Article 35.2 that 

desir the COP. It 
does not support option B at para 13 of 
Note on institutional and financial arrangements 
(Document FCTC/COP/INB-IT/4/5)  that the COP act 
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the Meeting or at the written request of any Party, provided 
that, within six months of the request being communicated 
to them by the Convention Secretariat, it is supported by at 
least one third of the Parties. 
 
4. Funds required for the operation of this Protocol, 
including those required for secretariat services, shall be 
charged against contributions from the Parties. The scale 
and mechanism of such contributions as well as of other 
possible resources for implementation of the Protocol shall 
be decided by the Meeting of the Parties. 
 
5. The Rules of Procedure and the Financial Rules of the 
Conference of the Parties shall apply, mutatis mutandis, to 
the Meeting of the Parties. 
 
6. Article 23.5 of the WHO Framework Convention on 
Tobacco Control shall apply mutatis mutandis to this 
Protocol, subject to any modifications decided by the 
Meeting of the Parties. 
 

as the MOP. As explained in the Annex to the 
Sec
COP to their parent convention. Unlike the two examples 
of COPs serving as MOPs mentioned in the Annex to the 
Note (the Kyoto Protocol to the UNFCCC and the 
Biosafety Protocol to the Convention on Biological 
Diversity), the draft protocol does not add substantive 

 rather, it 
contains additional commitments on one particular 
matter dealt with in the Convention, supplementing a 
wide range of detailed substantive commitments already 
made by Parties to the FCTC. Issues to be dealt with by 
the MOP are unlikely to be suitably accommodated if 

, and delegations to 
the MOP are likely to require different skills and 
expertise than delegations to the COP. 
 
FCA also supports the proposal in draft Article 35.5 that 
the Rules of Procedure and Financial Rules of the COP 
apply, mutatis mutandis, to the MOP. FCA notes that this 
would include election by the MOP of its own officers, 
in accordance with Rule 21 of the Rules of Procedure. 
FCA does not support the option proposed in para 15 of 

the MOP Bureau, as successful oversight and 
implementation of the protocol are likely to require 
different expertise and skills than oversight and 
implementation of the FCTC, and the Parties to the 
protocol may differ from the Parties to the FCTC. 
 
FCA considers that Article 23.5 of the FCTC  which 
provides for certain functions that the COP shall 
undertake i
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implementation of the Convention and take the decisions 
 

contains too much detail relating to substantive Articles 
of the Convention to be appropriately referenced 

recommends that, once the substantive content of the 
draft protocol has been agreed, draft Article 35.6 should 
be redrafted to provide for the key functions of the MOP 
in accordance with the substantive content of the 
protocol.   
 

Artic le 36 

Secretaria t 
 
1. The Convention Secretariat shall be the Secretariat of 
this Protocol. 
 

2. The functions of the Convention Secretariat with regard 
to its role as the secretariat of this Protocol shall be to: 
 
      (a) make arrangements for sessions of the Meeting of 
the Parties and any subsidiary bodies as well as working 
groups and other bodies and mechanisms established by the 
Meeting of the Parties and provide them with services as 
required; 
 
      (b) receive, analyse, transmit and provide feedback to 
Parties concerned and to the Meeting of the Parties on 
reports received by it pursuant to this Protocol and to 
establish and maintain a clearing-house mechanism in a 
manner to be decided by the Meeting of the Parties to 
facilitate the exchange of information among Parties; 
 

FCA broadly supports draft Article 36, which provides 
for the Convention Secretariat to function as the 
Secretariat of the protocol.  
 
In relation to draft Article 36.2, FCA: 
 

 broadly supports the establishment and maintenance 
-

exchange of information among Parties, as proposed 
in draft Article 36.2(b), but awaits further 
clarification of this proposal, including the 
relationship between the proposed clearing-house 

tracing), and the ecure, central, automated 

(Information sharing: statistical data); and 
 

 in draft Article 36.2(g), for consistency with the 
terminology used in the Rules of Procedure of the 
COP  which draft Article 35.5 (Meeting of the 
Parties) proposes mutatis mutandis, to 

  FCA recommends that 

"#$%&'(!),'
=$,'$(&')&(!!
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      (c) provide advice and support to the Parties, 
particularly developing-country Parties and Parties with 
economies in transition, on request, in the compilation, 
communication and exchange of information and in 
identifying and accessing available resources and 
mechanisms to facilitate the implementation of their 
obligations under this Protocol; 
 
      (d) prepare reports on its activities under this Protocol 
under the guidance of and for submission to the Meeting of 
the Parties; 
 
      (e) ensure, under the guidance of the Meeting of the 
Parties, the necessary coordination with the competent 
international and regional intergovernmental organizations 
and other bodies; 
 
      (f) enter, under the guidance of the Meeting of the 
Parties, into such administrative or contractual 
arrangements as may be required for the effective discharge 
of its functions as secretariat to this Protocol; 
 
      (g) receive and review applications by 
intergovernmental and nongovernmental organizations 
wishing to enter into official relations with the Meeting of 
the Parties, in order to present the applications to the 
Meeting of the Parties for its consideration; and 
 
      (h) perform other secretariat functions specified by this 
Protocol and such other functions as may be determined by 
the Meeting of the Parties. 
 

the words wishing to enter into official relations 

. 
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Artic le 37 

Re la tions between the Meeting of the Parties and 
intergovernmental organiza tions 

 
In order to provide technical and financial cooperation for 
achieving the objective of this Protocol, the Meetings of the 
Parties may request the cooperation of competent 
international and regional intergovernmental organizations, 
including financial and development institutions. 

FCA supports draft Article 37, which provides for 
cooperation between the MOP and -.*$%.!*-+.!0'!."'
%$6-+.!0'-.*$%6+#$%.E$.*!0'+%6!.-L!*-+.&7'!&'2%+#-"$"'
(+%'-.'%$0!*-+.'*+'*,$'HFM'3."$%'D%*-)0$'<K'+('*,$'
H+.#$.*-+.;  

"#$%&'(!)-!'
3$-&()+0*!6$(?$$0!(#$!D$$()02!+;!(#$!%&'()$*!&01!

)0($'2+B$'05$0(&-!+'2&0)4&()+0*!'
'
^.'+%"$%'*+'2%+#-"$'*$),.-)!0'!."'(-.!.)-!0')++2$%!*-+.'(+%'
!),-$#-.6'*,$'+/8$)*-#$'+('*,-&'M%+*+)+07'*,$'=$$*-.6&'+('*,$'
M!%*-$&' E!1' %$Q3$&*' *,$' )++2$%!*-+.' +(' )+E2$*$.*'
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Artic le 38 

Financ ia l resources 
 
1. The Parties recognize the important role that financial 
resources play in achieving the objective of this Protocol.  
 

2. Each Party shall provide financial support in respect of 
its national activities intended to achieve the objective of 
this Protocol, in accordance with its national plans, 
priorities and programmes. 
 
3. Parties shall promote, as appropriate, the utilization of 
bilateral, regional, subregional and other multilateral 
channels to provide funding for strengthening the capacity 
of developing-country Parties and Parties with economies 
in transition in order to meet the objectives of this Protocol.  
 
4. Parties are encouraged to use any confiscated proceeds 
of crime as well as other proceeds of the implementation of 
this Protocol to achieve the objectives set out under this 
Protocol. 
 

FCA broadly supports draft Article 38, which covers 
financial resources for implementation of the protocol, as 
provided for under Article 26 of the Convention.  
 
FCA recommends: 
 

 that an additional subprovision be included, 
following draft Article 38.3, encouraging M!%*-$&'*+'
-E20$E$.*'E$!&3%$&' '&3),'!&'*!A$&7'0-)$.)$'($$&'!."'
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+('-E20$E$.*!*-+.'+('*,$'2%+*+)+0; and 
 

 that draft Article 38.4 be broadened to refer to any 
proceeds of!-00-)-*'*%!"$'-.'*+/!))+7'*+/!))+'2%+"3)*&7'
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2%+"3)*&7'.+*'+.01'2%+)$$"&'+(')%-E$; 

"#$%&'(!).!'
K)0&0,)&-!'$*+<',$*!'

'
:;' I,$' M!%*-$&' %$)+6.-L$' *,$' -E2+%*!.*' %+0$' *,!*' (-.!.)-!0'
%$&+3%)$&'20!1'-.'!),-$#-.6'*,$'+/8$)*-#$'+('*,-&'M%+*+)+0;' '
'
<;'a!),'M!%*1'&,!00' 2%+#-"$'(-.!.)-!0'&322+%*' -.'%$&2$)*'+('
-*&' .!*-+.!0' !)*-#-*-$&' -.*$."$"' *+' !),-$#$' *,$' +/8$)*-#$' +('
*,-&' M%+*+)+07' -.' !))+%"!.)$' 4-*,' -*&' .!*-+.!0' 20!.&7'
2%-+%-*-$&'!."'2%+6%!EE$&;''
'
?J!M!%*-$&' &,!00' 2%+E+*$7' !&' !22%+2%-!*$7' *,$' 3*-0-L!*-+.' +('
/-0!*$%!07' %$6-+.!07' &3/%$6-+.!0' !."' +*,$%' E30*-0!*$%!0'
),!..$0&'*+'2%+#-"$'(3."-.6'(+%'&*%$.6*,$.-.6'*,$')!2!)-*1'
+(' "$#$0+2-.65)+3.*%1' M!%*-$&' !."' M!%*-$&'4-*,' $)+.+E-$&'
-.'*%!.&-*-+.'-.'+%"$%'*+'E$$*'*,$'+/8$)*-#$&'+('*,-&'M%+*+)+0;' '
'
LJ! %&'()$*!&'$! $0,+<'&2$1! (+! )59-$5$0(!5$&*<'$*.! ?#),#!
5&:!)0,-<1$!(&I$*.!-),$0,$!;$$*!&01!5+0$(&':!*&0,()+0*.!(+!
'$H<)'$! 9$'*+0*! $02&2$1! )0! 5&0<;&,(<')02! +;! (+6&,,+!
9'+1<,(*! &01! +(#$'! &,()B)()$*! '$;$''$1! (+! )0! >'(),-$!MJN! (+!
5$$(!(#$!,+*(*!+;!)59-$5$0(&()+0!+;!(#)*!%'+(+,+-J'



 
 
 

Negotiating Te xt and D raft ing G roup Proposals FC A Comme nts  FC A Re comme nde d Te xt 
 

 112 

5. Parties represented in relevant regional and international 
intergovernmental organizations and financial and 
development institutions shall encourage these entities to 
provide financial assistance for developing-country Parties 
and for Parties with economies in transition to assist them 
in meeting their obligations under this Protocol, without 
limiting the rights of participation within these 
organizations.  
 
6. The Parties agree that: 
 
      (a) to assist Parties in meeting their obligations under 
this Protocol, all relevant potential and existing resources 
available for activities related to the objective of this 
Protocol should be mobilized and utilized for the benefit of 
all Parties, especially developing-country Parties and 
Parties with economies in transition; and 
 
      (b) the Convention Secretariat shall advise developing-
country Parties and Parties with economies in transition, 
upon request, on available sources of funding to facilitate 
implementation of their obligations under this Protocol. 
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PAR T VI I I: S ET T LEM EN T O F D ISPUT ES 
 

Artic le 39 (consensus)1 

Settlement of disputes 
 
The settlement of disputes between Parties concerning the 
interpretation or application of this Protocol is governed by 
Article 27 of the WHO Framework Convention on Tobacco 
Control.  

FCA supports draft Article 39, which will provide for 
settlement of disputes concerning the interpretation or 
application of the protocol as provided for in Article 27 
of the Convention.  
 

PAR T VI I I: S ET T LEM EN T O F D ISPUT ES 
!

"#$%&'(!)/!'
=$((-$5$0(!+;!1)*9<($*!'

'
I,$'&$**0$E$.*'+('"-&23*$&'/$*4$$.'M!%*-$&')+.)$%.-.6'*,$'
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D%*-)0$'<J'+('*,$'BCF'@%!E$4+%G'H+.#$.*-+.'+.'I+/!))+'
H+.*%+0;  

PAR T IX : D EV E LO PM EN T O F TH E 
PR O T O C O L 

 
Artic le 40 (consensus)1 

Amendments to this Protocol 
 
1. Any Party may propose amendments to this Protocol. 
 
2. Amendments to this Protocol shall be considered and 
adopted by the Meeting of the Parties. The text of any 
proposed amendment to this Protocol shall be 
communicated to the Parties by the Convention Secretariat 
at least six months before the session at which it is 
proposed for adoption. The Convention Secretariat shall 
also communicate proposed amendments to the signatories 
of this Protocol and, for information, to the Depositary. 
 
3. The Parties shall make every effort to reach agreement 
by consensus on any proposed amendment to this Protocol. 
If all efforts at consensus have been exhausted and no 
agreement reached, the amendment shall as a last resort be 

FCA supports draft Articles 40 and 41, which provide for 
the adoption of amendments and annexes to the protocol 
through the same procedures provided for in Articles 28 
and 29 of the Convention.  

PAR T IX : D EV E LO PM EN T O F TH E 
PR O T O C O L 
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adopted by a three-quarters majority vote of the Parties 
present and voting at the session. For purposes of this 

and casting an affirmative or negative vote. Any adopted 
amendment shall be communicated by the Convention 
Secretariat to the Depositary, who shall circulate it to all 
Parties for acceptance. 
 
4. Instruments of acceptance in respect of an amendment 
shall be deposited with the Depositary. An amendment 
adopted in accordance with paragraph 3 of this Article shall 
enter into force for those Parties having accepted it on the 
90th day after the date of receipt by the Depositary of an 
instrument of acceptance by at least two thirds of the 
Parties to this Protocol. 
 
5. The amendment shall enter into force for any other Party 
on the ninetieth day after the date on which that Party 
deposits with the Depositary its instrument of acceptance of 
the said amendment. 
 

Artic le 41 

Adoption and amendment of annexes to this Protocol 
 
1. Any Party may make proposals for an annex to this 
Protocol and may propose amendments to annexes to this 
Protocol. 
 
2. Annexes shall be restricted to lists, forms and any other 
descriptive material relating to procedural, scientific, 
technical or administrative matters. 
 
3. Annexes to this Protocol and amendments thereto shall 
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be proposed, adopted and enter into force in accordance 
with the procedure set forth in Article 40.  
 
1 Consensus reached in plenary. 
 

/$'2%+2+&$"7'!"+2*$"'!."'$.*$%'-.*+'(+%)$'-.'!))+%"!.)$'
4-*,'*,$'2%+)$"3%$'&$*'(+%*,'-.'D%*-)0$'QQ'P>; 

PAR T X: FIN A L PR O VISIONS 
 

Artic le 42 

Reserva tions 
 

No reservations may be made to this Protocol.* 

 

Artic le 43 (consensus)1 

Withdrawal 
 
1. At any time after two years from the date on which this 
Protocol has entered into force for a Party, that Party may 
withdraw from the Protocol by giving written notification 
to the Depositary. 
 
2. Any such withdrawal shall take effect upon expiry of one 
year from the date of receipt by the Depositary of the 
notification of withdrawal or on such later date as may be 
specified in the notification of withdrawal. 
 
3. Any Party that withdraws from the WHO Framework 
Convention on Tobacco Control shall also be considered as 
having withdrawn from this Protocol, with effect as of the 
date of its withdrawal from the WHO Framework 
Convention on Tobacco Control. 

 

Artic le 44 (consensus)1 

Right to vote 
 

FCA supports draft Articles 42-49, which will govern 
reservations, withdrawals, signature, ratification, 
acceptance, approval, formal confirmation or accession 
and entry into force of the protocol, voting rights under 
the protocol, and the Depositary and authentic texts of 
the protocol in the same manner as Articles 30-38 of the 
Convention.  
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1. Each Party to this Protocol shall have one vote, except as 
provided for in paragraph 2 of this Article. 
 
2. Regional economic integration organizations, in matters 
within their competence, shall exercise their right to vote 
with a number of votes equal to the number of their 
Member States that are Parties to the Protocol. Such an 
organization shall not exercise its right to vote if any of its 
Member States exercises its right, and vice versa. 
 

Artic le 45 

Signa ture 
 

The Protocol shall be open for signature by all Parties to 
the WHO Framework Convention on Tobacco Control at 
place to be determined from da te to be determined. 
(consensus, subject to place and da tes to be determined)1 

 

Artic le 46 (consensus)1 

Ra tif ica tion, acceptance, approval, formal conf irma tion or 
accession 

 
1. This Protocol shall be subject to ratification, acceptance, 
approval or accession by States and to formal confirmation 
or accession by regional economic integration 
organizations that are Party to the WHO Framework 
Convention on Tobacco Control. It shall be open for 
accession from the day after the date on which the Protocol 
is closed for signature. Instruments of ratification, 
acceptance, approval, formal confirmation or accession 
shall be deposited with the Depositary. 
 

2. Any regional economic integration organization that 
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becomes a Party to this Protocol without any of its Member 
States being a Party shall be bound by all the obligations 
under this Protocol. In the case of those organizations, one 
or more of whose Member States is a Party to this Protocol, 
the organization and its Member States shall decide on their 
respective responsibilities for the performance of their 
obligations under this Protocol. In such cases, the 
organization and the Member States shall not be entitled to 
exercise rights under this Protocol concurrently.  
 
3. Regional economic integration organizations shall, in 
their instruments relating to formal confirmation or in their 
instruments of accession, declare the extent of their 
competence with respect to the matters governed by this 
Protocol. These organizations shall also inform the 
Depositary, who shall in turn inform the Parties, of any 
substantial modification to the extent of their competence. 
 

Artic le 47 (consensus)1 

Entry into force 
 
1. This Protocol shall enter into force on the 90th day 
following the date of deposit of the 40th instrument of 
ratification, acceptance, approval, formal confirmation or 
accession with the Depositary. 
 
2. For each Party to the WHO Framework Convention on 
Tobacco Control that ratifies, accepts, approves or formally 
confirms this Protocol or accedes thereto after the 
conditions set out in paragraph 1 of this Article for entry 
into force have been fulfilled, this Protocol shall enter into 
force on the ninetieth day following the date of deposit of 
its instrument of ratification, acceptance, approval, 

/$)+E$&'!'M!%*1'*+'*,-&'M%+*+)+0'4-*,+3*'!.1'+('-*&'=$E/$%'
W*!*$&' /$-.6' !'M!%*1'&,!00' /$' /+3."' /1' !00' *,$' +/0-6!*-+.&'
3."$%'*,-&'M%+*+)+0;'^.'*,$')!&$'+('*,+&$'+%6!.-L!*-+.&7'+.$'
+%'E+%$'+('4,+&$'=$E/$%'W*!*$&'-&'!'M!%*1'*+'*,-&'M%+*+)+07'
*,$'+%6!.-L!*-+.'!."'-*&'=$E/$%'W*!*$&'&,!00'"$)-"$'+.'*,$-%'
%$&2$)*-#$' %$&2+.&-/-0-*-$&' (+%' *,$' 2$%(+%E!.)$' +(' *,$-%'
+/0-6!*-+.&' 3."$%' *,-&' M%+*+)+0;' ^.' &3),' )!&$&7' *,$'
+%6!.-L!*-+.'!."'*,$'=$E/$%'W*!*$&'&,!00'.+*'/$'$.*-*0$"'*+'
$A$%)-&$'%-6,*&'3."$%'*,-&'M%+*+)+0')+.)3%%$.*01;' '
'
?;' Z$6-+.!0' $)+.+E-)' -.*$6%!*-+.' +%6!.-L!*-+.&' &,!007' -.'
*,$-%'-.&*%3E$.*&'%$0!*-.6'*+'(+%E!0')+.(-%E!*-+.'+%'-.'*,$-%'
-.&*%3E$.*&' +(' !))$&&-+.7' "$)0!%$' *,$' $A*$.*' +(' *,$-%'
)+E2$*$.)$'4-*,' %$&2$)*' *+' *,$' E!**$%&' 6+#$%.$"' /1' *,-&'
M%+*+)+0;' I,$&$' +%6!.-L!*-+.&' &,!00' !0&+' -.(+%E' *,$'
X$2+&-*!%17' 4,+' &,!00' -.' *3%.' -.(+%E' *,$' M!%*-$&7' +(' !.1'
&3/&*!.*-!0'E+"-(-)!*-+.'*+'*,$'$A*$.*'+('*,$-%')+E2$*$.)$;'
'
'

"#$%&'(!*-!'
A0(':!)0(+!;+',$!'

'
:;' I,-&' M%+*+)+0' &,!00' $.*$%' -.*+' (+%)$' +.' *,$' 90th' "!1'
(+00+4-.6' *,$' "!*$' +(' "$2+&-*' +(' *,$ 40th' -.&*%3E$.*' +('
%!*-(-)!*-+.7' !))$2*!.)$7' !22%+#!07' (+%E!0' )+.(-%E!*-+.' +%'
!))$&&-+.'4-*,'*,$'X$2+&-*!%1;''
'
<;'@+%'$!),'M!%*1'*+'*,$'BCF'@%!E$4+%G'H+.#$.*-+.'+.'
I+/!))+'H+.*%+0'*,!*'%!*-(-$&7'!))$2*&7'!22%+#$&'+%'(+%E!001'
)+.(-%E&' *,-&' M%+*+)+0' +%' !))$"$&' *,$%$*+' !(*$%' *,$'
)+."-*-+.&' &$*' +3*' -.' 2!%!6%!2,' :' +(' *,-&'D%*-)0$' (+%' $.*%1'
-.*+'(+%)$',!#$'/$$.'(30(-00$"7'*,-&'M%+*+)+0'&,!00'$.*$%'-.*+'
(+%)$'+.'*,$'.-.$*-$*,' "!1'(+00+4-.6'*,$'"!*$'+('"$2+&-*' +('
-*&' -.&*%3E$.*' +(' %!*-(-)!*-+.7' !))$2*!.)$7' !22%+#!07'



 
 
 

Negotiating Te xt and D raft ing G roup Proposals FC A Comme nts  FC A Re comme nde d Te xt 
 

 118 

accession or formal confirmation.  
 
3. For the purposes of this Article, any instrument 
deposited by a regional economic integration organization 
shall not be counted as additional to those deposited by 
States Members of that organization. 

 

Artic le 48 

Depositary 
 
The Secretary-General of the United Nations shall be the 
Depositary of this Protocol and amendments thereto [and 
of annexes] adopted in accordance with Article[s] 40 [and 
41]. 
 

Artic le 49 (consensus)1 

Authentic texts 
 
The original of this Protocol, of which the Arabic, Chinese, 
English, French, Russian and Spanish texts are equally 
authentic, shall be deposited with the Secretary-General of 
the United Nations.  
 
1 Consensus reached in plenary. 
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